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Social networking, with its limitless bound-
aries, provides enormous opportunities to reach
and share educational, marketing and business
information. However, this fact poses enormous
benefits and potential risks for providers and
medical professionals. To protect the provider
and sensitive information, policies that provide
some level of control, boundaries and check-
points are required. 

All members of the medical community must
remember that the State Board of Medical Exam-
iners has the authority to discipline physicians for
unprofessional behavior related to inappropriate
use of social media. Examples of improper usage
include unprofessional posting of pictures or
comments; online breach of patient confiden-
tiality; online defamatory remarks about a
patient; derogatory or discriminatory remarks
about one’s religion, nationality, age or weight;
and online depiction of intoxication.

Physicians must use risk management
strategies to avoid unanticipated consequences
that may result from misuse of social media sites.
MDAdvantage Risk Management recommends
that all physicians: 
• Maintain a professional e-mail separate
from personal e-mail, 

• Maintain a professional relationship with
patients, 

• Set boundaries before agreeing to accept
e-mail messages from patients, and

• Refrain from e-mailing medical advice or
making a diagnosis based on information
obtained through e-mail.

Material published in MDAdvisor represents only the opinions of the authors and does not reflect those of the editors, MDAdvantage Holdings, Inc.,
MDAdvantage Insurance Company of New Jersey and any affiliated companies (all as “MDAdvantage®”), their directors, officers or employees or
the institutions with which the author is affiliated. Furthermore, no express or implied warranty or any representation of suitability of this published material 
is made by the editors, MDAdvantage®, their directors, officers or employees or institutions affiliated with the authors.

The appearance of advertising in MDAdvisor is not a guarantee or endorsement of the product or service of the advertiser by MDAdvantage®. 
If MDAdvantage® ever endorses a product or program, that will be expressly noted. 

Letters to the editor are subject to editing and abridgment. 

MDAdvisor (ISSN: 1947-3613 (print); ISSN: 1937-0660 (online)) is published by MDAdvantage Insurance Company of New Jersey. Printed in the USA. 
Subscription price: $48 per year; $14 single copy. Copyright © 2013 by MDAdvantage®. POSTMASTER: Send address changes to MDAdvantage, 
Two Princess Road, Suite Two, Lawrenceville, NJ 08648.

For advertising opportunities, please contact MDAdvantage at 888-355-5551. 

~ Marlene Taft
Vice President, Risk Management for MDAdvantage
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In this election season, the focus of the New Jersey healthcare
community turns to issues that affect the medical profession
in this state. Issues include the special Senate election;
the Governor’s race; the continuing debate regarding
Medicare, the Patient Protection and Affordable Care Act
(PPACA), also called Obamacare, and medical marijuana; as
well as three new laws affecting the medical profession
recently signed by Governor Christie.

THE SPECIAL SENATORIAL ELECTION
To fill the seat of the late U.S. Senator Frank Lautenberg,

Governor Christie authorized a Special Senate Primary
Election that was held on August 13 to determine which
Democrat and Republican will appear on the equally
unprecedented October 16 Special Senate General Election
ballot.1 (Until that time, the Governor has appointed
Attorney General Jeffrey Chiesa to fill the vacancy.) 

During the process, the Democrats challenged the
legality of the special Senate elections in the Appellate
Court. A three-judge panel ruled in the Governor’s favor,
stating the “Legislature has delegated broad authority to
the State’s governor to set the election date.”2 The regular
State General Election has not been altered and is
scheduled for Tuesday, November 5.

On August 13, both parties saw their candidates win by
large margins. Newark Mayor Cory Booker received more
than 60 percent of the vote to win the Democratic nom-
ination for U.S. Senate. Booker beat Congressman Frank
Pallone, of Monmouth County, Congressman Rush Holt,
of Mercer County, and Assembly Speaker Sheila Oliver, of
Essex County. The Republicans displayed their unity by
voting for former Bogota Mayor Steve Lonegan. He tallied
more than 81 percent of the Republican votes. Lonegan
defeated Somerset County physician Alieta Eck to win the
nomination.3

Booker and Lonegan hold opposing views on many

issues–the largest being their views on Obamacare.
Mayor Booker is ideologically in step with President
Obama, stating it is “a vital step in the right direction…[it]
has already begun to provide millions of Americans with
access to quality, affordable health insurance.”4 The
Newark Mayor believes some early benefits have already
begun, such as a “prohibition on denying coverage due
to preexisting conditions and enhanced access to free
preventative services, such as blood pressure screenings
and mammograms.”4

In direct contrast to Booker’s stance, Lonegan strongly
believes the “PPACA should be repealed in its entirety.
This is a complex pile of regulations and mandates
that is incomprehensible in its scope and unintended
consequences. It’s time to start from scratch.”4

Lonegan and Booker face off against each other on
October 16, only 20 days before the Governor is up for
reelection on November 5.

THE RACE FOR GOVERNOR
Governor Christie is challenged by his Democrat

opponent, the former Majority Leader of the New Jersey
Senate, State Senator Barbara Buono (LD18). Since the
race began, Senator Buono has been fighting an uphill
battle; she has consistently been trailing Governor
Christie by at least 2-1 in weekly political polls, and
she has struggled to raise campaign funds comparable to
Governor Christie’s record-breaking fundraising totals.5

Senator Buono opposes Christie’s decision to hold
the October 16 Special Senate Election. She communicated
her views through social media saying that the special
election “serves as a reminder that [Christie] chose to
waste $12 million on an extra election in October.”6 Many
New Jersey races will be won or lost by how a candidate
can relate to the public on many of the issues dis-
cussed. Voter turnout will play a larger role in this year’s

NEW JERSEY 
POLITICAL UPDATE:

By Michael Schweder
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Special Elections, General Elections 
and Hot Topic Issues in Trenton
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political scene than usual, and Governor Christie is hopeful
and confident of a strong showing.

OBAMACARE AND MEDICAID
Obamacare and Medicaid expansion are extremely

important issues in New Jersey, and all candidates and
New Jersey voters should pay close attention to the
implications arising from these rules and regulations.

At the same time that Governor Christie has decided
to “expand eligibility for the program under the 2010
Affordable Care Act,”7 a recent study reported in the
journal Health Affairs has determined that New Jersey
has the “nation’s lowest percentage of doctors who
accept Medicaid patients…54 percent of New Jersey
primary care doctors didn’t take new Medicaid patients
in 2011 and 2012, well above the national average of
33 percent.”8

Some speculate about various reasons for this problem,
such as high administrative costs and relatively low
salaries of primary care physicians compared to specialists,
difficulty in finding another doctor to join a practice and
the fact that the higher payment rates for Medicaid are
set to expire at the end of 2014. Under the current pay-
ment system, doctors are receiving “the same payments
for Medicaid patients as they receive from the higher-
paying Medicare program. In New Jersey, the increase in
Medicaid payments is 109 percent.”7 If these rates are
lowered at the end of 2014, doctors may be hesitant to
accept new Medicaid patients, or possibly even to hire
staff to support additional patients. 

Many of these factors have brought Senator Joseph
Vitale’s (LD19) bill, S-2354, back into the fold and would
allow advance practice nurses (APNs) to prescribe med-
ication without a formal agreement or joint protocol with
a consulting physician. This could lead to APNs opening
up their own practices to meet the growing demand of
Medicaid patients. This bill is unlikely to be signed by the
Governor, as the issue is controversial.

The rules and regulation of the Medicare extension
almost penalized New Jersey for being a high-density
state. This rule pertained only to New Jersey and Rhode
Island. “In the other 48 states, some hospitals in metro-
politan areas receive bonus Medicare payments to com-
pensate them for being compared with high-income rural
locales.”9 Since 2005, extensions have been put in

place to include New Jersey and Rhode Island in these
payments, but were set to expire at the end of the year.
Through savvy legislation and lobbying, New Jersey
received the extension that would “provide $29 million
for 25 state hospitals. The New Jersey Hospital Association
(NJHA) said the 25 hospitals would receive an additional
$44 million in inpatient payments and $13 million in out-
patient payments.”9

The Medicaid expansion is new to New Jersey, and with
it can come innovative thinking and collaborative partnerships
centered on reducing redundancy and costs. For example,
in mid-August, the state’s largest insurance plan, Horizon
Blue Cross Blue Shield of New Jersey, and the state’s
largest healthcare delivery system, Barnabas Health,
announced a partnership to create an accountable care
organization (ACO). The purpose of an ACO is to bring
about the “growth of the new approach to healthcare delivery
in which insurers pay providers to better coordinate care in
order to reduce unnecessary tests and treatments while
aiming to have no drop-off in the quality of care.”10

Additionally, numerous other ACO initiatives are ongoing
throughout New Jersey.

MEDICAL MARIJUANA
Governor Christie has set the regulations of the medical

marijuana law that was first signed by then-Governor Jon
Corzine. However, this program, which contradicts the
federal law on this issue, has hit hurdles since the first
New Jersey medical marijuana center in Montclair
began registering patients more than a year ago. That
specific center experienced temporary closures during
the summer in 2013, to allow for time to build up a sur-
plus of quality product. That and many other setbacks
have proved frustrating for eligible patients. However,
two approved centers are preparing to open, one in Egg
Harbor Township and one in Woodbridge.11

“a recent study reported in the journal Health Affairs has 

determined that New Jersey has the “nation’s lowest 

percentage of doctors who accept Medicaid patients… 

54 percent of New Jersey primary care doctors didn’t 

take new Medicaid patients in 2011 and 2012”
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NEW HEALTH-RELATED LAWS IN NEW JERSEY
Assembly Bill No. 2390: This bill, sponsored by

Assemblywoman Valerie Vainieri Huttle (LD37), Assembly-
man John Burzichelli (LD3), Assemblyman Troy Singleton
(LD7) and Assemblyman Craig Coughlin (LD19), “prohibits
discrimination against potential organ transplant recipient
on basis of mental or physical disability.”12 This piece of
legislation passed unanimously through all phases of the
New Jersey government process.

Assembly Bill No. 3432: Governor Christie signed into
law this bill sponsored by Assemblyman Herb Conaway
(LD7), Assemblywoman Pamela Lampitt (LD6), Assembly-
woman Nancy Munoz (LD21) and Assemblywoman BettyLou
DeCroce (LD26) that will “develop a diabetes action plan
to reduce the impact of diabetes in the State of New
Jersey. The plan is to identify goals and benchmarks related
to reducing the incidence of diabetes in New Jersey,
improving diabetes care and controlling complications
associated with diabetes.”13

Senate Bill No. 2227: Signed into law by Governor
Christie, this bill was sponsored by former Governor
Richard Codey (LD27), Senator Sandra Cunningham (LD31),
Senator Mila Jacey (LD27) and Assemblyman Herb
Conaway (LD7); it “requires medical examiner training
about sudden unexpected death in epilepsy and
requesting decedent’s medical information and brain
donation for research.”14

Michael Schweder is the Director of Government Affairs
at Cammarano, Layton & Bombardieri Partners, LLC.
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5 Superville, D. R. (2013, August 8). Poll: Christie has huge 
lead over Buono in race for N.J. governor. The Record.
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For more information on medical marijuana in New Jersey, 

see “Cannabis for Cash Only: The Lack of Insurance 

Coverage and Reimbursement for Medical Marijuana” by

John Zen Jackson, Esq., and Katherine Otto, Esq., on 

page 15 of the Fall 2013 issue of MDAdvisor.
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New Jersey has made tremendous progress recovering after Superstorm Sandy. Many of our communities have
been rebuilt and are thriving. However, the effects of the storm are long lasting, and impacted families and individuals
continue to face challenges. The Department of Health’s recovery plan has focused on increasing awareness and
providing resources for social and medical support and environmental health impacts resulting from Sandy. Our agency
has been working closely with our sister agencies–the Departments of Human Services and Children and Families–on
a comprehensive approach. As healthcare providers, you have an opportunity to support these efforts by identifying
those experiencing health effects related to the storm and ensuring their needs are addressed.

ADDRESSING THE IMPACT OF EMOTIONAL STRESS
The stress of a major cleanup and the financial losses and

additional expenses incurred as a result of the storm are
daunting. Stress disables people, exacerbates disease,
precipitates behavioral health issues, leads to substance
abuse and negatively affects relationships and families.
The psychological effects can also negatively impact an
individual’s overall health and well-being. 

Studies have demonstrated that problems coping
with stress and trauma–such as mental health issues,
household discord, substance abuse and domestic violence–
increase following disasters. After Hurricane Katrina, New
Orleans households were more likely to break up than similar

U.S. households during the same period.1 There is also
evidence that child abuse may increase following a
natural disaster. In the six-month period after Hurricane
Floyd hit North Carolina, there was a fivefold increase in the
rate of inflicted traumatic brain injury in children under two
years of age in counties severely affected by the hurricane.
Counties that were less affected or not affected at all did
not experience an increase.2

It is important for healthcare practitioners to be
watchful for possible signs and symptoms of the physical,
emotional and psychological stress that patients may
be experiencing due to the prolonged, continuing
stresses posed by the storm. Patients suffering from the

[        ]Protecting Residents’ Health
During Sandy Recovery By Commissioner Mary E. O’Dowd, MPH
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ed counties. New Jersey has a universal screening law
that requires all children to be tested for lead poisoning at
age 1 and age 2 or at least once by age 6. Early diagnosis
is critical–it allows children to get early treatment so serious
health and learning consequences can be avoided.

Another lesson learned from past hurricanes was that
many people working to repair their homes weren’t taking
proper precautions to ensure their safety. Following Hurricane
Katrina, the Centers for Disease Control and Prevention
investigated the extent of mold damage in several areas
of Louisiana. This examination determined that 46 percent
of inspected homes had visible mold growth, and residents
and remediation workers did not consistently use appropriate

respiratory protection.4

To protect against injury while rebuilding,
the Department launched a public aware-
ness campaign that includes radio public
service announcements, op-ed articles and
educational flyers. The campaign message
encouraged people working on recovery
efforts to protect their health by getting a
tetanus booster and by wearing goggles,

rubber gloves, boots and a respirator. Without taking these
precautions, residents can harm themselves or exacerbate
preexisting health conditions such as asthma.

To further educate residents, the Department published
a pamphlet that provides guidelines to residents on how to
assess mold and hire contractors to remove mold. More than
13,000 copies in English and Spanish have been distributed to
residents. Additionally, with financial support from the
Department, the Rutgers School of Public Health is providing
free training classes for home and business owners and
volunteers. More than 340 residents have participated in
these classes that have been held throughout the state.

emotional impact of Sandy can be referred to a New Jersey
program intended to ensure that those affected by stress
have help during this difficult time. The Hope and Healing
program offers confidential mental health information and
referrals at 877-294-HELP (4357) (TTY: 877-294-4356). The
phones are answered by trained counselors who can assist
anyone experiencing anxiety or depression. Crisis coun-
selors have been canvassing the state since Sandy, meeting
with survivors in their neighborhoods, town halls, churches
and anywhere else that people need help dealing with the
damage that goes beyond bricks and mortar. As counselors
meet with residents, they have found that many are dealing
with feelings of anxiety, fearfulness and sadness. In addition,
common physical effects are fatigue and
exhaustion. More than 200,000 residents
have been provided information or coun-
seling by Hope and Healing staff to date. 

Recognizing Environmental Health Issues 
As part of the state’s recovery efforts,

the Department of Health has been work-
ing to prevent and mitigate post-storm
environmental health problems so these issues do not cause
additional or new challenges to already impacted residents.
Individuals and families are at risk from environmental
health threats such as mold, lead and asbestos as
communities repair and rebuild damaged residences and
businesses. For example, after communities were renovated
and rebuilt following Hurricane Katrina, increased lead
levels were found in soil, posing a potential new lead
exposure source and a potential health hazard for children.3

Given that many New Jersey communities are now in
this rebuilding phase, it is imperative that healthcare
providers renew their focus on screening children in affect-

MDAdvantageDid you know…
MDAdvantage® is an advocate for all
New Jersey physicians.

That’s value beyond insurance.
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There are also classes targeted to public health and
building code officials; more than 520 public officials have
already participated in these classes. The brochure and
information on training classes are available on the
Department’s Sandy Recovery Resources website at
nj.gov/health/er/hurricane_recovery_resources.shtml.

In addition, an increase in
mosquito-borne illness such as
West Nile Virus cases is another
environmental health issue
that concerns the New Jersey
Department of Health. After
Hurricane Katrina, affected
parishes in Louisiana experi-
enced an increase in the num-
ber of West Nile neuroinvasive
disease (WNND) cases from
an average annual number of
30 cases in 2002–2005 to 45
cases in 2006–despite losses
in population following the

storm. In the affected counties of Mississippi, WNND cases
increased from an annual number of 23 cases in 2002–2005 to
55 cases in 2006.5

The Department has launched a West Nile Virus public
education campaign that includes radio public service
announcements and advertising on NJ Transit trains and
buses to ensure residents know how to protect themselves. In
2012, the year after Hurricane Irene, New Jersey had a
record number of cases of West Nile Virus–with 48
human cases, including six deaths. Superstorm Sandy created
new places for mosquitos to breed such as wet debris piles
and depressions left by fallen trees–potentially putting
New Jersey at risk for another challenging season. We can

reduce the risk of the disease by reminding the public that
they should wear insect repellent, repair screens, dispose
of debris and remove standing water on their property.
More information for residents on West Nile Virus can be
found at nj.gov/health/cd/westnile/index.shtml.

Joining Together to Increase Awareness
There are serious health concerns that occur during the

disaster recovery period. It is up to healthcare and public
health professionals to recognize how people are affected
by disasters and to refer them to appropriate resources for
help. I am asking healthcare partners throughout the state to
join the New Jersey Department of Health to increase aware-
ness of the health hazards that residents continue to face.
Healthcare providers have the ability to assess patients and
refer those who are having difficulty to medical and
behavioral health resources. Recovering after one of the
most devastating storms to ever strike our state can be
overwhelming; however, by partnering with healthcare
providers, we can all ensure more residents have the
resources they need to better address the physical,
emotional and environmental impact of Superstorm Sandy.

Mary E. O’Dowd, MPH, is the Commissioner of the
New Jersey Department of Health. 
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CA: RAND Corporation. [Available at www.rand.org/pubs/
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3 Raabito, F. A., Iqbal, S., Perry, S., Arroyave, W., & Rice, J.
C. (2012, February). Environmental lead after Hurricane
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www.cdc.gov/mold/pdfs/mmwr55241-44.pdf]

5 Caillouët, K. A., Michaels, S. R., Xiong, X., Foppa, I., & Wesson,
D. M. (2008, May). Increase in West Nile neuroinvasive disease
after Hurricane Katrina. Emerging Infectious Diseases, 14(5).
[Available at wwwnc.cdc.gov/eid/article/14/5/07-1066.htm]
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“In 2012, the year after 
Hurricane Irene, New Jersey had

a record number of cases of

West Nile Virus–with 48 human

cases, including six deaths.” 
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Minimally Invasive 
Robotic Surgery: 

THE
GOOD
THE 
BAD*

&

In Part I of this article series, Anthony Quartell, MD, Director of Minimally Invasive
Gynecologic Surgery at Saint Barnabas Medical Center, mapped out the benefits
and risks of laparoscopy for a hysterectomy over traditional open surgery.1 In Part
II, Steven McCarus, MD, Chief of the Division of Gynecologic Surgery at Florida
Hospital Celebration Health, discussed patient safety and informed consent as
they relate specifically to minimally invasive surgery.2 This third and final installment
in the series now discusses the pros and cons of minimally invasive robotic surgery.

Minimally invasive surgery (MIS) is in high demand in various surgical specialties
such as urology, gynecology, thoracic surgery, general surgery and head and neck
surgery.3 The use specifically of robotic MIS is growing rapidly; the number of these sur-
geries jumped from 292,000 to 367,000 between 2011 and 2012–a 26 percent increase.
However, many patients are not aware that all MIS procedures are not the same–and
therefore not equal in the benefit/risk ratio. During the period of rapid increase in
robotic surgeries, the number of adverse event reports (AERs) associated with this type
of surgery rose from 211 to 282–a 34 percent increase.4 This increase hasmoved theU.S.

Interviewed by Theresa Foy DiGeronimo

A Discussion with 
Domenico Savatta,MD

*This is the third of a three-part series on minimally invasive surgery.
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comes in potency and urinary control
for prostate cancer surgery.” 

Disadvantages and Risks of Robotic Surgery: As with
most surgical procedures, the benefits of robotic surgery
coexist with disadvantages and risks. Various reasons
have been proposed for the 34 percent increase in AERs
in robotic surgery.4 It has been noted that “there is no
standardized process for credentialing, teaching, proctoring
or obtaining hospital privileges for robotic-assisted
surgery.”6 In fact, the Institute of Medicine and the FDA
have called for a revision of the process by which new
devices enter into practice.7,8

Additionally, there are factors in robotic surgery itself
that some surgeons find troublesome. As outlined in the
Medscape article, “Robotic Surgery: Too Much, Too Soon?,”
these include loss of tactile and force feedback (which
increases the risk of rupturing sutures during knotting), lim-
ited placement of trocars required to avoid hitting robotic
arms, less aesthetic result due to larger trocars and forced
arch placement compared to laparoscopy, limited access
to the patient due to the cart with the robotic arms and the
need for very specialized physicians and nurses.3

Additionally, Savatta notes the danger of tissue dam-
age from an instrument’s heat or electrical current. He cau-
tions, “Prior to placing instruments into the surgical field for
any minimally invasive surgery, we need to place ports and
insufflate the space with carbon dioxide. Organs and blood
vessels are at risk during this part of the procedure. The
robotic benefit of increased magnification can become a
negative here because it reduces the size of the surgical
field. Therefore, surgical teams need to use exceptional
care not to injure organs that are not in the surgical field.”

However, Savatta does not feel that the limited surgical
field is necessarily a disadvantage. “Almost all of the
reports of AERs that I have read about,” he notes, “are due
to complications that are inherent to surgery in general or
to the procedure being performed. Since the machine is an
integral part of any procedure, it is the interaction between
the surgeon and the machine and the skill of the surgeon
that are responsible for the outcome. The risks have to be
weighed against advantages that robotic surgery provides
and the experience of the surgeon.”

Other reports agree that the AERs associated with
robotic surgery are not necessarily rooted in the procedure
itself. It is possible that the jump in AERs is evidence of
improved data scrutiny. As hospitals develop better over-

“for surgeries that require a high level of precision, such as a prostatectomy
for prostate cancer, the high-definition vision and smaller scissors and other

instruments of robotics can allow for a more precise surgery” 

Food and Drug Administration (FDA) to survey surgeons using
this form of MIS to better understand the risks and benefits.3

While this survey is under way, patients and their physi-
cians are left to wonder if the increase in AERs with robotic
surgery indicates a need for caution. To answer this question,
it is important to understand exactly how robotic surgery is
different from other minimally invasive surgeries and how
those differences affect safety, outcome and cost. 

ROBOTIC SURGERY VS. OTHER MINIMALLY 
INVASIVE SURGERIES 

In general, patients understand that robotic surgery is
similar to laparoscopic surgery in that surgical instruments are
inserted into small incisions and controlled by the surgeon.
However, many do not realize that robotic surgery is quite dif-
ferent in that there is a computerized system between the
surgeon and the patient. Domenico Savatta, MD, Chief of
Minimally Invasive and Robotic Adult Urologic Surgery at
Newark Beth Israel Medical Center, clarifies the difference for
his patients, noting: “The surgeon drives the robotic system
in the same way that a driver steers a car. The surgeon looks
into a 3D headset that is at the console and uses two joy-
sticks and foot pedals to control surgical instruments that the
robotic system holds to allow surgical instruments to move in
a natural way similar to open surgery. The surgeon controls
the camera and three additional instruments, and all of these
instruments are held in place by the robotic system.” 

The Advantages of Robotic Surgery: Physicians favoring
robotic surgery over other types of MIS point to multiple
advantages. These include improved dexterity, tremor reduc-
tion, movement precision, direct correlation between hand
movement and robot movement (rather than mirror-image
movements of laparoscopy), improved visualization with mag-
nification and 3D, scaling down of hand movement to enable
microscopic procedures, short learning curve and less fatigue.3

Savatta concurs. He notes that although some of the
benefits for the patient are similar to those of other types
of minimally invasive surgery (including smaller incision,
less blood loss, shorter hospital stay and quicker return to
physical activity), he acknowledges that “for surgeries that
require a high level of precision, such as a prostatectomy
for prostate cancer, the high-definition vision and smaller
scissors and other instruments of robotics can allow for a
more precise surgery, which can lead to improved out-
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sight systems to enhance collection and reporting of AERs,
the numbers will naturally increase.9

Savatta also notes that the length of a physician’s
learning curve has to be considered when evaluating
the safety of a robotic procedure. “The first reported
urological robotic surgery was in 2001. The effect of
training and the learning curve on safety,” he notes, “is
dependent on a surgeon’s skill and experience with
surgery, as well as how comfortable he or she is at using
controls to operate instruments.” This comfort level is
certainly tied to experience; when reviewing AER statistics,
one must keep in mind that other forms of robotic surgery
have been in use for only eight years. The rate of AERs is
likely to be high when no practitioner has more than eight
years’ experience.10 This can be particularly true given that
the learning process for robotic surgery is relatively informal;
continuing education courses and proctoring sessions
are sponsored by Intuitive Surgical, Inc. (manufacturer of
the da Vinci Surgical System), but there is no national
standard by which an organization credentials surgeons
to perform robotic surgery.11

EVALUATING SAFETY
Whatever the cause of the AERs in robotic surgery, the

question remains: Is it safe? “Any operation has risks and
complications associated with it,” says Savatta. “Many
factors can decrease or increase the risk of surgery. I have
performed thousands of cancer surgeries open and laparo-
scopic prior to performing robotic surgeries. I converted
each of the operations I performed with non-robotic
surgery to robotic surgery as I gained more experience
because I felt there were advantages with robotic surgery
including fewer risks and complications. I do feel that
robotic surgery is safe in experienced hands.”

The safety comparisons of laparoscopic versus robotic
surgery are of particular interest to physicians. Unfortunately,
no randomized trials have compared the different types
of surgery.11 To date, the studies that compare laparoscopy
and robotic procedures “are of poor quality and suffer from
significant heterogeneity and control bias.”12

Still, Savatta believes that most of the risks associated
with robotic surgery are similar to those of laparoscopic
surgery. “Laparoscopic surgery provides highly magnified
images,” he says, “but only in 2D, which limits depth per-
ception. Most instruments move in a counterintuitive way,
and it is much more difficult to perform precise surgery. For

complicated surgery, in experienced hands laparoscopic sur-
gery is as safe as robotic theoretically, but more difficult to
perform, which can lead to poorer outcomes. I explain to my
patients that there is a less than one percent chance of hav-
ing a surgical complication with robotic surgery, which
includes the reported adverse events. I then allow time for
patients to ask specific questions and think about it.” 

MISLEADING MARKETING? 
Although robotic surgeons are careful to explain the risks of

robotic surgery to their patients, there is concern in the medical
community that hospitals market their robotic capabilities in
ways that mislead patients and drive up medical costs. In a 2011
study, investigators reported that of the 41 percent of hospitals
that use websites to describe their capabilities, 86 percent of
these sites claimed clinical superiority of robotics, and none
mentioned risks.13 In addition, the information disseminated
by hospitals regarding robotic surgery is not evidence-based
and is influenced by the manufacturer.14 

Savatta worries about this trend of overhyping robotic
surgery. “I have seen advertisements by both hospitals and
physicians in which I feel that the advantages of robotic
surgery are highlighted while the disadvantages of robotic
surgery are often ignored. Given the learning curve involved in
robotic surgery, the generic claims that hospitals make may
not apply to inexperienced surgical teams. With experience in
surgery, the possible risks and complications are better appre-
ciated, and surgeons can take steps to minimize these risks in
how they perform the surgery. But the general claim of superi-
ority of this surgery is often more opinion than fact. To be fair,
I have also read articles and opinions of leading physicians that
do not perform robotic surgery that highlight the negative fac-
tors associated with robotic surgery and not the advantages.”

COST FACTOR
Whether superior, inferior or equal to other types of sur-

gery, robotic surgery is expensive. The machines themselves
cost between $1.5 and $2.2 million, and service contracts run
from $160,000 to $170,000 per year. According to Savatta,
disposable instruments for urological robotic surgery range
from $200 to $500, and each procedure can use three to five

“the advantages of robotic surgery are highlighted 
while the disadvantages of 

robotic surgery are often ignored.” 
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instruments. For other types of surgeries, disposable instru-
ments may cost as much as $1,000, with up to eight instruments
used per procedure. An analysis published in March 2013
reported that da Vinci surgeries add incremental costs of 20
percent per procedure, which are absorbed by the hospitals.12

Savatta further explains: “Themajority of the cost is in the
purchase of the robotic system for the hospital. (The robots I
have used are usually replaced after about five years.)
There is also a yearly maintenance fee and a per-case instru-
ment cost. A large variable cost is the procedure time. Oper-
ating room costs are expensive; whether a surgeon takes two
hours or four hours to perform the same surgery with the
same outcome creates a considerable cost difference. On the
other hand, savings in robotic surgeries are seen by shortened
hospital stays and less complications. In the end, in order for a
hospital to break even or make money, a high-volume program
of efficient surgical teams is needed. I believe that most
hospitals will lose money with robotic surgery.”

The high cost of robotic surgery may also be the result of
the market monopoly of the da Vinci system–it is the only
FDA-approved robotic system on the market. Savatta
believes that pricing for robotic systems would be reduced if
there were more than one company to work with. “I
believe, with any technology or industry, having more than
one choice is a benefit for the consumer–or in this case, the
hospital, physician and patient. Also, I believe that competing
companies would offer more support to customers to try to
gain more business and future business.”

As the medical community continues to monitor and
evaluate the pros and cons of robotic surgery, at this
time, it is still unclear whether this surgery has a superior
advantage in most general surgeries. However, as with other
minimally invasive procedures, it is clear that as physicians
gain continued training and experience, the AERs will diminish
and the benefits will outweigh the remaining disadvantages. 

Domenico Savatta, MD, practices at Urology Group of
New Jersey in West Orange, New Jersey, and is Chief of
Minimally Invasive and Robotic Adult Urologic Surgery
at Newark Beth Israel Medical Center. 
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By John Zen Jackson, Esq., and Katherine Otto, Esq. 

CANNABIS FOR CASH ONLY:
The Lack of Insurance Coverage and
Reimbursement for Medical Marijuana 

A man suffering from
multiple sclerosis was
convicted in 2009 of
manufacturing mari-
juana in violation of
New Jersey state
law by maintaining a
“marijuana grove” at
his Somerset County
home. At that time,
he could not afford
prescription medica-

tions for his multiple sclerosis because he had no medical
insurance. The defendant unsuccessfully advanced a
“personal use defense” to the criminal charge of growing
marijuana. Following his conviction, the defendant
appealed and argued that 1) his “personal use
defense” was a proper affirmative defense and 2) the
presumption of incarceration with a resulting five-year
prison term and the need for deterrence as part of his
sentence following conviction should have been refuted
by the then recent enactment of the New Jersey Com-
passionate Use Medical Marijuana Act (Act). All of these
contentions were rejected, with the court commenting
that the Act “has no bearing on the disposition of the
appeal.” The conviction was affirmed.1 

Even if the defendant had had health coverage of
some sort, it would have no bearing on his consumption
of marijuana for medicinal purposes. The Act protects
qualified marijuana users from criminal prosecution
under state law. However, the Act does not entitle a medical
marijuana user, or his or her prescribing physician, to any
expectation of coverage or reimbursement for medical
marijuana use under a health plan or insurance. Despite
the many years of legislative lobbying and efforts to
navigate the risks of criminal prosecution, especially by
federal authorities, this gap in the medical marijuana laws
leaves many for whom the alternative therapy might be
of value without access to the potential benefits.

BACKGROUND OF NEW JERSEY AND 
COLORADO MEDICAL MARIJUANA LAWS

On January 18, 2010, then-Governor Jon Corzine
signed the Act2 on his last day in office. With that, New Jersey
became the 14th state in the country to adopt a medical
marijuana program. As of September 2013, a total of 20
states and the District of Columbia have adopted various
medical marijuana programs with some differences in
scope and structure.3 In accordance with the Act, the
Department of Health (DOH) administers the New Jersey
Medical Marijuana Program (Program). Various aspects
of the Program, particularly the requirement for an ongoing
physician-patient relationship, have been previously dis-
cussed in this journal.4

Colorado was one of the first states to pioneer the
movement toward legalizing the use of medical marijuana.
Colorado’s first and oldest medical marijuana law took
effect with the passage of Amendment 20 by Colorado
voters in November 2000. Amendment 20 effectively
legalized the purchase of limited amounts of medical mar-
ijuana by patients and their primary caregivers.5 However,
Amendment 20 did not expressly authorize the commercial
distribution of medical marijuana. In the years following
the passage of Amendment 20, legislators became aware
of the need for a state-regulated medical marijuana distri-
bution system. During the legislative session of 2010, the
Colorado Legislature enacted the Colorado Medical
Marijuana Code (Code) that legitimized medical marijuana
centers (dispensaries), subject to the rules and licensing
procedures of counties and municipalities. Administrative
responsibility is shared between the Colorado Department of
Environment and Public Health and the Colorado Medical
Marijuana Enforcement Division. Following passage of
the Code in summer 2010, the state saw a “green rush of
cannabis entrepreneurs” marked by the registration of
1,131 dispensaries and approximately 108,000 medical
marijuana users with the Colorado Medical Marijuana
Enforcement Division.6 

Heavy regulation by the Enforcement Division and
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the threat of prosecution under federal law proved to be a
difficult hurdle for many entrepreneurs, and as a result, as
of March 2013, there were only 675 operational dispensaries,
the majority of them operating in Denver and Boulder.6 In
November 2012, Colorado voters went one step further
with the passage of Amendment 64, a constitutional
amendment legalizing personal use of marijuana for adults
at least 21 years of age.7, 8 Similar action was taken in the
State of Washington in 2011 to legalize possession and
personal use of marijuana. The Attorney General of the
United States has indicated that the Department of Justice
would not challenge these state laws and, on
August 29, 2013, issued a memorandum regarding the
administration’s approach to marijuana enforcement.9

Although New Jersey has not taken steps to fully legalize
marijuana like Colorado, the New Jersey Act is similar to
Colorado’s Medical Marijuana Code in that the Act is

intended to address “debilitating conditions,” which are
listed in the statute as follows:

1. seizure disorder, including epilepsy; intractable
skeletal muscular spasticity; or glaucoma, if resistant to
conventional medical therapy

2. positive status for human immunodeficiency virus,
acquired immune deficiency syndrome or cancer, if severe or
chronic pain, severe nausea or vomiting, cachexia or wasting
syndrome results from the condition or its treatment

3. amyotrophic lateral sclerosis, multiple sclerosis,
terminal cancer, muscular dystrophy or inflammatory bowel
disease, including Crohn’s disease

4. terminal illness, if the physician has determined a
prognosis of less than 12 months of life.10

On August 16, 2013, New Jersey’s Governor Christie
indicated a willingness to approve an expansion of the
Program in a bill passed by the Legislature on June 10, 2013,
if it were revised to meet the stipulations in his conditional
veto. One of the Governor’s recommended revisions would
allow qualifying children to have access to edible forms of
medical marijuana.12 The Legislature concurred in the
recommended amendments and the revisions were

enacted into law on September 10, 2013.13

The DOH is authorized to approve additional medical
conditions or their treatment as a basis for eligibility for
the Program. However, the Commissioner of Health
has indicated that no consideration will be given to
approving other medical conditions before the completion
of two annual report periods.14

Implementation of the New Jersey Compassionate
Use Medical Marijuana Act has faced multiple delays.
Initially, the effective date of six months from enactment
in January 2010 was postponed and moved to 
October 1, 2010, to allow for further considerationby the new
Governor, Chris Christie, and the development of the neces-
sary regulations. The DOH proposed regulations beginning
in February 2011, which were eventually adopted with
a December 2011 effective date.15 The State Board of
Medical Examiners adopted regulations in 2011 to

implement the Act regarding the statutory requirement
for physician licensees to provide certifications and
written instructions for patients seeking marijuana for
medical use.16

As provided in the statute, DOH has established a
registry for qualifying patients or caregivers with
approximately 1,000 persons having registered by this
point. Similarly, DOH has a listing of registered physicians
participating in the program.17 Regarding dispensaries,
New Jersey has taken a strict stance on regulating
state-approved dispensaries, referred to in the statute as
alternative treatment centers (ATCs).

At present, DOH has limited its approval of ATC dis-
pensaries to those operated by nonprofit entities. The
statute requires that there be “at least” two ATCs in each of
the three identified northern, central and southern regions
of the state. The first two centers in a region must be non-
profit entities.18 A for-profit center recently sought approval
through the DOH and was denied.19 The for-profit center
filed a lawsuit to compel acceptance of its application, but
the Appellate Division refused to issue such an order.19 The
first approved ATC was Greenleaf Compassion Center in

“According to Compassionate Care Foundation CEO 
Bill Thomas, ‘The Foundation is eager to bring pharmaceutical-

grade medicinal Cannabis to eligible patients in 
New Jersey. We are particularly excited about 

the strain that we are growing that contains high levels 
  of Cannabidiol (CBD).’“
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Montclair, NJ, which opened in December 2012. DOH has
issued approval for two more ATCs: Compassionate Care
Foundation in Egg Harbor, opening in the fall of 2013, and
Compassionate Care Centers of America Foundation in
Woodbridge, opening perhaps late in 2013 or early 2014.20

STATE-AUTHORIZED USE OF MEDICAL MARIJUANA
AND INSURANCE COVERAGE

The New Jersey Act explicitly addressed the matter of
reimbursement through government programs or private
insurance: “Nothing in this act shall be construed to require
a government medical assistance program or private health
insurer to reimburse a person for costs associated with the
medical use of marijuana, or an employer to accommodate
the medical use of marijuana in any workplace.”21

The unavailability of insurance coverage orMedicaid and
Medicare reimbursement is consistent across all states. This
primarily results from federal law not recognizing amedicinal
use for marijuana. It is still classified by the Drug Enforcement
Administration (DEA) as a Schedule I drug–the same as hero-
in. Use of marijuana is still subject to criminal prosecution
under federal law. It is common for insurance policies to not
provide coverage for criminal acts or violations of statutes.22

In addition, medicinal marijuana does not have FDA

approval. Unless and until the federal government decriminal-
izes medicinal marijuana and the FDA approves medicinal use,
it is unlikely that any private insurer or government program will
cover the cost of medicinal marijuana. An attempt at reclassifi-
cation by the DEA was strongly rejected in January 2011.23 That
position was challenged with a petition filed with the United
States Court of Appeals for the District of Columbia Circuit. In
an opinion filed on January 22, 2013, the Court upheld the
DEA’s decision declining to initiate proceedings to reclassify
marijuana.24 The Court noted the lack of “adequate and
well-controlled studies” that supported the medical use of
marijuana sufficient to overcome the presumption in favor of
the federal agency’s action. In July 2013, the petitioners
requested that the United States Supreme Court review the
matter. This case is on the Court’s docket for consideration
at its September 30, 2013, conference. Disposition of the
petition for certiorari will likely be announced by early October.
Since the Supreme Court denies the overwhelming majority
of matters presented to it for review, the reclassification
of marijuana may not be addressed at this time.

Because private insurers and the federal government
will not subsidize the cost of medicinal marijuana, partici-
pation in the New Jersey Program is costly for patients and

>> Continued on page 34
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Physicians nationwide are encountering increasing difficulties
in dealing with the distribution by pharmacies of pain
medication and other controlled substances. New standards
require that pharmacists make increasing
demands on physicians for supporting
documentation before filling a prescription
for certain controlled substances. In some
cases, physicians and their practices are
being asked to provide information on
diagnosis, ICD-9 codes, expected length of
therapy and previous medications tried and
failed.1 Although pharmacies have good reason to
address growing national concerns regarding the
improper distribution of controlled substances, new
industry standards have the potential to affect physician-
patient relationships and patient care.

PHARMACIES UNILATERALLY CHANGE POLICIES
Pharmacies are taking it upon themselves to imple-

ment new internal regulations in response to increased
scrutiny by the U.S. Drug Enforcement Administration
(DEA), as evidenced by recent court cases, the most
prominent involving pharmaceutical giant Walgreens. On
June 11, 2013, Walgreens reached an $80 million settlement
with the DEA to resolve pending litigation involving the
distribution of controlled substances by 800 Florida

pharmacies.2 Walgreens, however, is not the only
pharmacy being investigated and prosecuted by the
DEA. Last year, a federal judge upheld a similar action

against a drug distribution facility run by Cardinal
Health. In that case, investigators

charged Cardinal Health with a
“staggeringly high and exponen-
tially increasing rate of oxycodone
distribution” by the facility.3

These cases, and others,
stem from the DEA’s increasingly
focused efforts to curtail prescrip-

tion drug abuse throughout the
United States. Although the DEA has

investigated and prosecuted individual prescribers of pre-
scription narcotics and synthetic opiates, the agency is also
now targeting distributors and dispensers of these prescrip-
tion drugs. As part of those efforts, the DEA has contacted
pharmacists in various states to remind them of their corre-
sponding duty under federal regulations to ensure that each
prescription for a controlled substance is issued for a
legitimate medical purpose.4 Pharmacies are also reporting
that DEA agents are regularly visiting their stores with
demands to inspect prescriptions. Unsurprisingly, the
agents are focused on opioids and polysubstance
prescribing, as well as large doses and long-term supplies

By Michael J. Schoppmann, Esq., & Guillermo J. Beades, Esq.

NEW
PHARMACY
STANDARDS

AND THEIR POTENTIAL EFFECTS ON

Patient CareII 
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of drugs. However, rather than promote responsible
prescribing and the appropriate dispensing of controlled
substances, this constant vigilance by the DEA has resulted
in pharmaceutical policies being implemented to shield
pharmacies from liability. 

The efforts to protect pharmacies from such action,
coupled with an industry-wide over-
reaction to the DEA’s increased
investigation and prosecution of
these claims against drug distribu-
tions and dispensers (fueled by the
unprecedented magnitude of the
Walgreens settlement), has caused
pharmacies to unilaterally change
their policies for dispensing con-
trolled substances. Physicians and
other healthcare providers are
receiving form letters advising of
“additional steps” that pharmacists
must take when verifying certain
prescriptions for controlled sub-
stances.5 As a consequence, physicians
across the country are now being
placed in the position of having to
demonstrate the validity of their
prescriptions for certain controlled
substances in order to comply with
these additional new standards or
risk not having the prescription
honored and filled.

PHYSICIANS’ RESPONSE TO A DISTURBING TREND
In response to this new and disturbing trend, which

many argue undermines patient care and affects a physi-
cian’s treatment of his or her patients, physicians must be
aware of the potential risks associated with interacting with
pharmacies and pharmacists.

Although proper prescribing and dispensing of con-
trolled substances must always be encouraged, the new
standards raise additional serious issues related to patient
privacy, administrative burdens and rediagnosing of patients
by pharmacists. Evidenced by the numerous healthcare
blogs devoted to these issues, some physicians are even
calling for a boycott of pharmacies instituting such policies.
However, with the increasingly widespread implementation

of these policies, such a tactic may be short-sighted and
is unlikely to lead to a permanent change or impact the
industry or these issues in any way.

The new policies are rooted in Title 21 of the Code of
Federal Regulations, Section 1306.4, which provides that a
pharmacist has a corresponding responsibility to ensure

that any prescription for a controlled
substance that is dispensed is done so
for a legitimate medical purpose.6

Although pharmacists do hold this
responsibility, the new policies concern-
ing the distribution of certain controlled
substances can potentially interfere
with, and be deleterious to, patient care. 

In fact, pharmacies themselves
openly acknowledge that this verifica-
tion process may require considerable
expenditures of additional time by
doctors and/or their office staff.
Nevertheless, pharmacies faced with
overarching DEA scrutiny argue that
such measures are necessary to fulfill
the pharmacist’s role in reducing the
potential abuse of controlled sub-
stances.7 It is worthy to note that,
notwithstanding the provisions of 21
CFR 1364.4, the information currently
being requested by pharmacists to fill
prescriptions is not required by state or
federal law.

In a recent article in The Pharmacist
Activist, the author noted: “[I]t is pharmacists who have the
primary responsibilities for the quality and accuracy of the
medications and services provided to patients. And it is also
pharmacists who are at greatest risk of losing their reputa-
tion, job, license and assets when errors, illegal actions and
other inappropriate situations occur when they are ‘in
charge.’”8 The author further notes that “executives and
managers of chain pharmacies have the responsibilities
for establishing policies, staffing levels and other procedures
pertinent to the operation of the pharmacies, as well as the
compensation and incentives/rewards for pharmacists
and other employees. Although the executives andmanagers
must share the responsibility and accountability with respect
to the operation of a pharmacy, it is pharmacists who have
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the primary responsibility
and accountability for

decisions and actions in
dispensing prescriptions.”8

However, in spite of the pharmacists’ role in delivering
patient care as reflected in such statements, rather than
promoting commonsense rules and regulations concerning
the dispensing of controlled substances, pharmacies such as
Walgreens are being criticized for implementing a rigid
policy that is counterintuitive and viewed as not being
sufficiently focused on the best interests of patients. 

As Walgreens finds itself at the epicenter of this issue,
mainly due to the company’s highly publicized landmark set-
tlement with the DEA and recent enactment of a nationwide
controlled substance dispensing policy, the company is also
receiving complaints from physicians as well as medical soci-
eties and professional associations. Some healthcare providers
are reporting that “pharmacists are challenging and, in many
cases, refusing to fill legitimate prescriptions for post-operative
narcotic pain medications such as Vicodin at Walgreens
pharmacies.”9 These events have led many doctors to post
notices in their waiting rooms advising patients that they do
not work with Walgreens and will not send a patient’s
prescriptions to a Walgreens pharmacy. Physicians should
be cautious in adopting such tactics as the state licensing
authority and/or the patient’s health plan may not neces-
sarily view them as being in the best interests of the patient.

WORK TO CHANGE IMPRACTICAL POLICIES 
As in this situation, physicians are often at the mercy

of the regulations imposed upon them. However, the first
consideration of a physician and medical practice must be to
honor their primary obligation–to protect the patient’s best
interests. If the patient’s pharmacy requires “additional
information” before dispensing the prescribed controlled
substance, then the physician must comply with the
requests to the extent permitted by law. 

Physicians cannot object, as some have suggested, on
the grounds that privacy laws prohibit them from providing
additional information. State and federal privacy laws
allow physicians to share protected health information
with another healthcare professional providing care to the
patient.10 If a physician or the patient experiences
difficulties filling prescriptions for controlled
substances at any pharmacy, the physician

should consider contacting the state’s pharmacy board to
document the complaint in hopes of prompting change
to what may prove to be impractical and, potentially,
unworkable policies and regulations.

Michael J. Schoppmann, Esq., is the Managing
Partner, and Guillermo J. Beades, Esq., is an associate
at Kern Augustine Conroy & Schoppmann, P.C., a firm
that specializes in healthcare law. 
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6 21 CFR 1306.4.
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We’ve all seen court trials on TV shows

such as Law and O
rder and watched court-

room scenes in the movies. But have you

ever wondered what really happens during

a physician’s malpractice trial? In a recent

interview on Caucus: 
NJ, which airs on PBS

stations Thirteen/WNET and NJTV, Steve

Adubato had the opportunity to sit down

with a number of experts in the New Jersey

medical and legal fields during a program

called “Courtroom as Classroom–Today’s

Lesson: Medical Malpractice.”

These experts were involved in a mock trial
held in March 2013 of an actual malpractice
court case. This article encapsulates the insights
offered by these experts to help physicians
understand the litigation process as it affects the
practice of medicine. 

The experts included: The Honorable Carol A.
Ferentz, retired Essex County Superior Court
Judge; Paul Shaaff, Esq., Defense Attorney with
Orlovsky, Moody, Schaaff & Conlon; Edward Julie,
MD, Director of the Cardiology Center of North
Jersey of Valley Medical Group; and Marlene Taft, RN,
Vice President of Risk Management at MDAdvantage
Insurance Company of New Jersey. 

By Steve Ad
ubato, PhD
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give us an understanding of this expectation from a legal
point of view? 

Shaaff: Standard of care is generally defined as what
the average physician in a specialty should do in a partic-
ular situation. However, the plaintiff has to prove not only
a deviation from the standard of care but also has to
establish proximate cause–meaning that the deviation
was a proximate cause of an injury.

Julie: It is important to note that there is a standard
of care in the entire medical community in the United
States. These standards of care are established by fed-
eral guidelines and organizations that lay out the
foundations upon which we make reasonable decisions
and the therapeutic implications thereof.

Taft: That is exactly why the strategies used to
help physicians avoid malpractice cases are not unique
to specific areas of the country. They are the same
throughout the country, highlighting over and over again
the importance of clear communication among all parties,
especially when physicians are supervising mid-level
providers. 

Adubato: It seems there were some communication
problems between the nurse practitioner and the doctor
in this case.

Shaaff: Yes, communication has to be good among
caregivers, the patient and the patient’s family. Docu-
mentation of that communication also has to be good
so that if you get sued, you can give me, as a defense
attorney, something to argue to the jury to persuade
them that you met the standards of care. 

Ferentz: Documentation is the next most important
thing to good treatment. Bad results come from not just neg-
ligence but also from very good practice. But if it is not doc-
umented, the presumption is that it was not done properly. 

Shaaff: This particular case reinforced my belief that
it is my job to educate the doctor about what is going to
happen over the course of the litigation process–so when
we get to the courtroom he or she is not a deer in the head-
lights, and he or she knows there is going to be an
expert testifying that the doctor did something wrong.
Also, there will probably be an expert testifying that the
doctor made the appropriate judgment in the situation.

Adubato: You can find experts for both sides? 
Shaaff: Yes, most of the time we can find them.
Ferentz: If you can’t find them, the case often settles. 

Adubato: The purpose of the mock trial was to bring
together physicians, lawyers and interested parties
involved in a medical malpractice case. To begin, let’s set
down the basics of the case. 

Shaaff: The case focused on a woman who came into
the hospital for a hip replacement and postoperatively had
some cardiac arrhythmia. Her treating cardiologist was
called in, and he left the management of her care with
his nurse practitioner. 

The patient then developed hypotension and abdominal
pain. She was found to have suffered a bowel perforation
from a presumed ischemic event related to her atrial fib-
rillation and low blood pressure. She had a complicated
postoperative medical course, and ultimately, she died.

ANALYSIS OF THE PROBLEM
Taft: The problem that brought this case to court

revolved around miscommunication and a delay in acting on
clearly significant symptoms. There was communication
among the nurse practitioner, the patient and the family
member indicating the patient was having pain, but this
information was not brought to the attention of the physician.

Adubato: Who was responsible: the nurse or the doctor?
Julie: The doctor. The nurse practitioner signs a collab-

orative agreement with the physician who supervises her,
ultimately leading to his final responsibility. However, nurse
practitioners in this state function very independently in
terms of evaluating patients, ordering laboratory tests and
making clinical decisions.

The physician states that he is typically aware of his
patients’ progress on a daily basis by meeting with his nurse
practitioner every day and making “verbal rounds” on any
patient he does not physically see, but who is seen by the
nurse practitioner. However, the physician alleges that in
this particular case he was not fully informed of the
patient’s day-to-day declining status until day 10, when he
ordered an abdominal CT scan.

Adubato: Did the doctor do enough in this case?
Julie: Probably not because this particular patient’s

vital signs were changing rapidly; there were new signs
of ischemic bowel disease. In my opinion, that probably
merited a little closer observation by the physician himself.

Adubato: As I understand it, the legal issue is whether
the physician met the expected standard of care. Can you
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Shaaff: If I have a weak case, chances are I am going
to try to find an expert to defend my client. But if I can’t
or I’m having difficulty, I have to try to resolve the case.
Many cases can be defended fairly and truthfully because
the doctor made a judgment call in the best interest
of the patient in a difficult situation. This is quite a dif-
ferent view of the case than the one of some expert for
the plaintiff who gets to look at the case in the comfort of
his or her living room on the weekend. 

THE ROLE OF DEFENSIVE MEDICINE 
Adubato: You have touched upon a concern I have

about the way doctors make decisions. It seems that in
addition to doing what is best for the patient, doctors
also often feel they need to practice defensive medicine
to avoid being sued.

Ferentz: The doctors and the general public have to
understand that as rigorous and unpleasant as litigation
is, cases generally fall out the way they should. Doctors
should just do what they have been trained to do best
and let everyone else

worry later on if
something happens. They are always going to

feel badly about being sued, even if there was no neg-
ligence on their part, but they can’t do everything.
They’re not gods–they’re doctors, and that comes out
in the courtroom.

Julie: As a practitioner of cardiology, I need to
respectfully disagree with Judge Ferentz. Since I have
been doing medical malpractice defense work for about
a decade, I am very attuned to how each patient’s case is
developing and what I see as the potential exposure and
pitfalls from a legal perspective as it is happening. I
sometimes find myself overordering tests to rule out
unlikely but potentially lethal or destructive diagnoses.

Adubato: Does that drive up the cost of healthcare?
Julie: Unfortunately, it dramatically drives up the cost

of healthcare, and from a public health perspective, it is
not the proper way to practice medicine. But I do it
because I want to make sure my patients get the best
care, and I do not want to get sued.

Adubato: Will this kind of defensive medicine ensure
that a good, concerned top physician will not get sued? 

Julie: No. I think being sued is unavoidable. Remember,
a bad outcome does not necessarily mean a deviation
from the expected standards of care. However, in the

patient’s mind, if the patient ends up prematurely
deceased, or if there is a severe complication, that often
results in a phone call to an attorney. 

Taft: I agree, but that doesn’t mean there will be a
negative outcome for the physician, especially if he or she
has guidance and support. 

Shaaff: One of the things we try to educate physicians
about is what they can do before they are sued to prevent
the suit, or at least make their defense better when they are
sued. Also, we can advise physicians about what they can do
during the course of the litigation to improve the outcome. 

Ferentz: The doctors have to be as interested in that
courtroom scenario as the plaintiff. Too often, doctors don’t
come to court. Their position is that they have their lawyers
to represent them, but that is not good enough. The doctors
must be in the courtroom. The juries watch them all the time,
not just when they are on the witness stand. That jury watches
that doctor’s body language and demeanor. It is all sub-
liminal and important.

Taft: That’s true,
and illustrates the purpose of the mock trial: to

educate physicians and our young attorneys about the
whole litigation process. We want them to understand that
a knowledgeable and educated physician who has proper
guidance very early on from our attorneys and claims
representatives will have a case that can be mitigated much
earlier or–even better–may never become a lawsuit at all. 

Adubato: I think we can see from this discussion that the
threat of malpractice legal action against doctors has had an
impact on the practice and cost of medicine. We have seen in
the details of this sample case how ongoing communication
and detailed documentation are valuable tools in defending
a doctor’s adherence to the standards of care. And we also
have learned that physicians who reach out immediately for
help from their insurance carriers can receive valuable
guidance from lawyers and risk management experts who
understand the malpractice litigation process and can
help to protect a doctor from a charge of negligence. This
information should be in every physician’s toolkit. 

Steve Adubato, PhD, is a four-time Emmy Award-
winning anchor for Thirteen/WNET (PBS) and NJTV
(PBS) and has appeared on the TODAY Show, CNN
and FOX as a media and communication expert. He is a
motivational speaker and Star-Ledger columnist who has
written extensively on doctor-patient communication.
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By Leonardo M. Tamburello, Esq.

THE ROAD TO 

is paved with 

EMR  *
noncompliance and 

FRAUD
cut
and
paste

* Although the terms “EMR” (electronic medical record) and “EHR” (electronic health record)
have sometimes been used interchangeably, EMR will be used in this article to focus the
discussion on the use of electronic rather than physical media to record patient information.
The interchange of information, which is the hallmark of EHR, is a topic for another day.
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For more than half a century,1 electronic medical records (EMRs)2 have been
heralded as digital replacements for ubiquitous paper charts3 that would allow
accurate recording and sharing of patient information with allied healthcare
providers and patients themselves.4 Despite studies demonstrating that EMR
adoption can negatively impact physician performance metrics5 (particularly in
specialties such as family medicine and pediatrics, which require, more than other
specialties, greater data entry, as opposed to retrieval),6 incentive programs7 have
accelerated EMR adoption beyond a critical mass with only limited examination
of how electronic records are actually used in the field.

Almost all EMR systems include several forms of input assistance, with the
most popular being “copy-and-paste,” use of “macros” (expanded text that is
triggered by an abbreviation) and “self-populating” data fields in which, based
on the selection of a checkbox,
detailed narrative information
indicating that the work was
done appears in a note without
any further action by the
author.8 In addition, the use
of the paste command in a
new, blank progress note has
become known as a “copy
forward.”9 Though copy-and-
paste and macros originated
as word processing functions,
they are now shared by many types of devices, operating systems and applications,
including most EMRs.

When used appropriately, copy-and-paste can be a valuable, time-saving
tool. For example, past medical history, which is verified to be unchanged, may
be dealt with in this manner, but should be accompanied by a notation that the
information was actually reviewed with the patient, is accurate and is up to date.
The far more common practice, however, is to simply duplicate a prior note without
editing, attributing or updating.10 Physician use of copy-and-paste and similar
functionality, which generates identical or near-identical chart entries, some with
little or no user action, leads to the creation of so-called “cloned documentation.”11

Such practices form the nucleus of emerging areas of risk management in terms
of patient safety, professional liability and EMR compliance.

PATIENT SAFETY AND QUALITY OF CARE
By some accounts, more than half of all information contained in EMRs

has been generated by copy-and-paste.10 In one study, publicly available
software (originally developed to detect academic plagiarism) was used to analyze
2,068 intensive-care patient notes, related to 135 different patients and written
by 62 residents and 11 attending physicians between August 1, 2009, and
December 31, 2009. Even though the researchers set the copy detection threshold
artificially high to minimize the risk of false positives, they concluded that some
82 percent of residents’ notes and 74 percent of attending physicians’ notes

Electronic Medical Records
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contained at least 20 percent copied information. These
rates are comparable to those found in prior studies that
examined non-intensive care unit (ICU) medical documentation
and probably underestimated the extent of copy-and-paste
in the sample examined.5

As their usage has spread and their power has grown,
EMRs themselves have become insidious vehicles that
stealthily perpetuate and compound misinformation.4

Through repetition, “everything in the EMR becomes
true”12 to the point where the
patient’s chart may lose all narrative
cohesion and devolve into a mass
of “disorganized, irrelevant or
erroneous data.”13 These infected
records propagate virally without
counteragent and lead to results
that might seem comical were they
not so serious, such as a note
persisting for days that a “patient
needs drainage, may need OR”
after a surgeon had already suc-
cessfully drained the abscess; this
was a case in which an intern
copied and pasted a previous note
without updating it or citing its
source.14

Despite known causality
between copy-and-paste errors in
medical records and adverse patient events, the deploy-
ment of EMRs continues to proliferate with little scrutiny
or oversight.10 Consequently, a new medical term has been
spawned to describe patient harm arising from technology:
e-iatrogenesis.15

PROFESSIONAL LIABILITY CONCERNS
HIPAA requires that all EMR systems include the ability

to audit and monitor the activities of authorized users.16

As plaintiffs’ medical malpractice counsel learn of the
availability of “information about the information” con-
tained in an EMR, this “metadata” has become an
increasingly common target of early discovery.17 For
example, in cases where the timeliness of a treatment or
ordering of a diagnostic study is at issue, in addition to hard
copies of medical records, a savvy plaintiff’s counsel may
request EMR metadata in an attempt to learn intricate
details about the client’s treatment that would not be

captured by a traditional paper chart and would almost
certainly remain beyond the recall of witnesses, including
information such as how long it took to chart the patient
encounter; the location from which the chart entry was
made; whether and when a note included information
that had been copied-and-pasted from elsewhere in the
EMR; whether a note was edited or added to; precisely
what time certain diagnostic results became available,
whether they were read and, if so, when and by whom;

what other EMR information the
user reviewed in the chart
encounter; the amount of time
spent reviewing each note; and
potentially dozens of additional
variables that may be captured
by the EMR system. 

These data represent a poten-
tial bounty of discovery for savvy
attorneys. Thus, in addition to
performing the obvious function
as a repository of information,
 the EMR system is also a powerful
monitor of the users who interact
with it. 

Often, a plaintiff’s counsel
requests medical records to
evaluate a potential case before
filing suit. These requests now

sometimes include EMR metadata within their scope.18

Armed with such detailed information, the plaintiff’s counsel
can evaluate and build a “virtual case” against a practitioner
much more efficiently and rapidly than previously possi-
ble. Doctors and their defense counsel must be alert to
this possibility and sophisticated enough to discern
whether this information is included in a document
production provided by a plaintiff’s counsel in response
to a defense request before the physician’s deposition;
the doctor and defense counsel must also be able to
intelligently interpret such information for themselves to
identify problems or protective information.

Though a doctor is understandably unlikely to
remember the specific encounter or course of treatment
or his or her own manner of documentation in the months
or years between these occurrences and the filing of a
professional liability lawsuit concerning them, the persist-
ence of metadata concerning minute details about such
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events can create formidable litigation challenges. For
example, the unedited self-populated text that follows an
“all systems normal” checkbox can lead to uncomfortable
questioning if it conflicts with the patient’s primary
complaint on the date of that visit. Similarly, if a physician’s
note bears striking similarity to others in the EMR,
metadata may confirm that it was not independently
generated but is instead a product of the “clinical
plagiarism” that has been widely acknowledged in the
literature for some time.19

This information in the hands of a skilled plaintiff’s
advocate presents unique challenges for a professional
liability defense that must be identified and appreciated
early in a case. If a doctor gives testimony at the deposition
that unwittingly contradicts the omniscient EMR, a liability
defense may be compromised.

From a risk management standpoint, the unre-
strained use of cut-and-paste, macros and other similar
tools in the context of an EMR create significant liability
concerns that must be addressed. Risk management
officers and insurers should consider developing strategies
to minimize this exposure, as outlined below.

EMR-CREATED “CLONED DOCUMENTATION”
AND OTHER COMPLIANCE ISSUES

More than one commentator has observed that
progress notes exist in their modern form replete
with copy-and-paste not to facilitate the transfer of
knowledge but to “pass scrutiny” for purposes of reim-
bursement.19, 20 There is a well-documented association
between deployment of EMR systems and increased
reimbursement. From 2006 to 2010, analysis shows that
hospitals that received government incentives to adopt
EMR systems experienced a 47 percent overall increase
in higher-level evaluation and management (E/M) codes,
which is 15 percent greater than hospitals that did not
receive similar EMR incentive payments.21 Though
hospitals claim that EMR systems have allowed them to
bill more accurately, federal and state regulators, as well
as private insurers such as Aetna and Cigna, have noted
the correlation between EMR adoption and increased
reimbursements. Consequently, payers now appear
poised to closely scrutinize EMR practices, particularly
the use of macros and cut-and-paste,21 which have resulted
in so-called “cloned” submissions. 

In 2011, the U.S. Department of Health and Human

Services’ Office of the Inspector General’s (OIG) annual
Work Plan announced a new targeted search for identical
entries among EMR E/M services based on reports from
Medicare contractors concerning “an increased frequency
of medical records with identical documentation across
services.” Consequently, the OIG stated its intention to
“review multiple E&M services for the same providers and
beneficiaries to identify… [EMR] documentation practices
associated with potentially improper payments.”22

In 2012, the Secretary of theU.S. Department of Health and
Human Services and the Attorney General sent a joint letter
to five national healthcare provider associations alerting
them to “troubling indications” that providers appear to be
using EMRs to “game the system” through the creation of
“false documentation.” This letter warned of increased
reimbursement scrutiny, including the use of “comparative
billing reports” to identify outliers.23 That same month, it
was reported that at least one Medicare contractor had
chided doctors that it would deny payment if “cloned
documentation” were submitted, while another found that
45 of 100 claims from emergency rooms in Texas and
Oklahoma contained “patterns of overcoding” in “tem-
plate-generated records.”21 In addition, the OIG’s 2013
Work Plan again cautions providers: “[We intend to]
determine the extent to which CMS made potentially
inappropriate payments for E/M services in 2010 and the
consistency of E/M medical review determinations. We will
also review multiple E/M services for the same providers
and beneficiaries to identify electronic health records (EHR)
documentation practices associated with potentially
improper payments.”24

Separately, the OIG’s investigatory powers have been
strengthened by regulatory amendments that expand the
Medicare overpayment “look back” period from four to ten
years, potentially enabling the federal government to audit
and recoup billions in reimbursement already received from
Medicare.25

Regardless of the rationale, from the payer perspective,
the inappropriate use of EMR tools that result in identical or
near-identical documentation suggests the submission of
claims for services that were not actually provided at the
time of the entry, not provided by the author of the entry or
provided by someone (such as a medical student) who may
not bill for particular services. As suggested by the OIG and
some private insurers, in any of these scenarios, a case
can be made that such claims are, at a minimum, improperly

X
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thousands of dollars.28 If a pattern of five or more related
violations is demonstrated, triple damages are mandatory.29

In addition to the insurer’s damages, the State may seek
civil penalties up to $15,000 per violation, plus its own
costs and counsel fees. Providers may also be referred
to licensing boards for disciplinary action, which can
include further monetary penalties, a period of practice
supervision, billing monitoring and/or license suspension
or outright revocation.30, 31

COMPLIANCE STRATEGIES TO SAFEGUARD AGAINST
EMR “SLOPPY AND PASTE”

As demonstrated by recent OIG pronouncements,
users cannot be left to police themselves in the proper use
of EMR systems. Multi-leveled strategies directed at
increasing compliant use of EMR input methods are
therefore essential. 

From a system architecture perspective, users
should be forced to encounter “hard stops” at regular
intervals when using the EMR that slow down the “click
through” process. Compliance officers must gain a
firsthand understanding of how their institution’s EMR
system is used daily and become active participants in
establishing training protocols concerning its proper use.8

Education and mandatory requalification on EMR systems
should include educating users about risks associated
with noncompliant data duplication practices, with an
emphasis on revenue protection and quality of patient
care. Discussion of the most recent OIG pronouncements
should be emphasized, regardless of whether the
provider or institution receives direct Medicare or
Medicaid reimbursement.

Electronic Medical Records XX

“medical malpractice attorneys
may find a treasure trove of

data collected by EMR systems
that can be co-opted and 

turned against its very users.”

submitted and not reimbursable. In addition to denying
payment, the submission of such claims may serve as a
basis to initiate a wide-ranging audit, which could lead to
punitive sanctions against the institution, practice and/or
provider under the federal False Claims Act (FCA) or other
state compliance laws. 

To be liable under the FCA, a defendant must make a
claim or statement that is false or fraudulent that induces
the government to pay a claim, with knowledge of the falsity
of the statement at the time it was made.26 Although the False
Claims Act applies only to federally funded patient encounters,
state counterparts available to any insurer whatsoever
have become nearly universal. Notably, New Jersey insurers
wield a powerful weapon in the form of the Insurance Fraud
Prevention Act (IFPA) that may be violated when a provider
1) presents or causes to be presented any written state-
ment in support of a claim for payment, knowing that the
statement contains false or misleading information which is
material to the claim, or 2) prepares or makes any written
statement intended to be presented to an insurance
company in support of a claim.27 Treatment notes (or parts
thereof) that are duplicated without attribution may run
afoul of the IFPA if they give the impression to the payer
that the care documented was not given by the charting
practitioner at the time. This risk is particularly high when
records are serially repeated or “copied forward” across
several different patients.

Compensatory damages awardable for any violation
of the IFPA include disgorgement of reimbursement
related to any tainted claims and the insurance compa-
ny’s investigation expenses, court costs and counsel
fees, which can range into the tens, if not hundreds, of
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Risk management should also identify possible non-
compliant users through utilization of the EMR’s internal
self-auditing capabilities to determine which users
regularly create duplicate entries in medical records,
whether through copy-and-paste, macros or some
other functionality. These users can be targeted for
additional education and/or closer internal scrutiny
before their practices compromise patient care or raise
external compliance flags.

Clear policies and procedures concerning the proper
use of the EMR’s copy-and-paste and similar functionality
should be established with the polestar that all EMR
entries must accurately represent the author’s clinical
work performed that day.8 If a note relies on, or directly or
indirectly references, a prior chart entry (even by the same
author), it should do so with clear attribution to the earlier
entry by date, time and original author. Clinicians should
be encouraged to summarize prior diagnostic testing
(i.e., laboratory results, consultation reports, etc.), with
proper attribution discussed above rather than wholesale
copying of a report into their note.8

EMR users must be educated and understand that
regardless of the tools used to create their entry, the
individual signing the entry is solely responsible for
its content. There should be a strict prohibition on 
1) copying notes from one patient chart to another
(“copying forward”), 2) copying any medical student’s
notes, which are subject to different reimbursement
rules than those of plenary licensed physicians, and 3) any
copying associated with the history of the patient’s
present illness.

As a new and evolving medium, the EMR will not be
without growing pains. Early adopting practitioners have
shunned the traditional storytelling narrative structure in
favor of importing heaps of data into their notes.10

Traditional payers, including the government, which has
long touted the promises of EMRs to increase physician
efficiency and reduce costs, have noticed the sharp
uptick in reimbursement that accompanies EMR
deployment. Despite some shots across the bow, payers
have yet to embark on a wide-ranging systemic crack-
down on “cloned documentation.” Within this context,
plaintiffs’ medical malpractice attorneys may find a treasure
trove of data collected by EMR systems that can be
co-opted and turned against its very users. 

Every practitioner who uses an EMR system, or

institution that deploys one, should take affirmative
steps beginning with user education regarding the proper
use of shortcuts such as macros and copy-and-paste, or
risk learning a harsh lesson through a billing audit or
malpractice litigation.

Leonardo M. Tamburello, Esq., is Of Counsel at the
law firm of McElroy, Deutsch, Mulvaney & Carpenter, LLP,
in Morristown, New Jersey. 
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When Hurricane Sandy devastated
the New Jersey shoreline in October
2012, Hunterdon Healthcare was
impacted by power outages in half
of its physician practice facilities.
Fortunately, Hunterdon Healthcare’s
managers had already designed and
tested a Business Continuity Plan
several years earlier. This historic storm

gave Hunterdon Healthcare staff the opportunity to test this plan and its information
technology (IT) investments in operability that would enable online access to
inpatient and outpatient records throughout its facilities.

THE VALUE OF IT INTEROPERABILITY
IT interoperability allows multiple computer applications from various vendors the

ability to seamlessly “talk” to each other, thus creating improved workflow and patient
safety. Recognizing that the medical center needed to be more strategic in its approach
to interoperability, Hunterdon Healthcare selected an IT vendor partner (InterSystems)
to electronically link the medical records of patients across the group’s healthcare system. 

Hurricane Sandy
Uncovers the Value of IT Investments

and Crisis Preparation

Hunterdon Healthcare

operates the 60-year-old

Hunterdon Medical Center

and owns 20 physician

practices located in 

Hunterdon, Somerset,

Warren and Mercer 

counties, as well as health

clinics throughout the

area, the Hunterdon

Regional Cancer Center,

health and wellness centers

and specialty clinics.

By Glenn Mamary

“IT interoperability allows multiple computer applications from various 

vendors the ability to seamlessly ‘talk’ to each other, thus 

creating improved workflow and patient safety.”
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The Facility Managers and Clinician
Team took charge of the first priority–to
identify space that had power, com-
munications and computer network
support that was suitable for treating
patients. The team analyzed effective
flow and the safety of the healthcare
delivery environments that remained
open. Even though some physician
practices were tight on space, these
practices graciously took on staff and
patients from other practices.

The Electronic Medical Record Team
expeditiously modified security set-
tings in all of the information systems
to address the needs of the individual
computer users. This included changes
required in the computerized tables
of the “visiting” practice so that appro-
priate access to electronic medical
records (EMRs) was allowed. The
security changes were all documented
to easily reverse the settings when the
practices returned to normal operation.

The Information Services Hardware
Team configured additional personal
computers, laptops, printers and other
peripheral equipment in the facilities
that were operational. Wireless network
connectivity coverage was evaluated,
and additional wireless routers were
deployed and made operational where
necessary.

The HIPAA Team consistently provided
ongoing privacy and security educa-
tion. As the office staff members were
exposed to more personal health
information during this crisis, the
HIPAA Team raised awareness to
ensure adherence to federal standards.
This team also conducted additional
audits specific to the alternative
operational mode.

When Hurricane Sandy struck, Hunterdon Healthcare saw the value of this approach as it put its Business Continuity
Plan in place to redistribute healthcare delivery from facilities that were not operational to those that were. Using the
current IT platform, patients and their data were mobilized to where appropriate care could be delivered. Redundant
computer servers were in continuous operation, and the electronic health records of Hunterdon Healthcare patients
remained accessible throughout the storm.

A SPECIFIC MISSION FOR EACH TEAM

The Telecommunications Team
worked with an impromptu team
from the members of the Central
Business Office to quickly set up a new
call center and then worked with
telephone companies to forward all
the calls from the closed practices to
this call center. When a patient called
his or her physician’s office, it was
transparent to the patient that the
phone call was actually routed to a
Central Business Office.

The Call Center Team was formed to
staff personnel at a newly formed
communications center location. The
call center was staffed day and night
by a registrar, physician and nurse, all
of whom had online access to Hunter-
don Healthcare patient information
and all appointment schedules. If
patients had clinical questions,
the call center was able to triage
the calls to the nurse or physician
supporting the call center.

Each Hunterdon Healthcare team had a specific mission and worked tirelessly to meet its goal.

“Redundant computer servers were in continuous operation, 

and the electronic health records of Hunterdon Healthcare patients 

remained accessible throughout the storm. ”
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MISSION ACCOMPLISHED
In the aftermath of Hurricane Sandy, patients who

were already stressed while dealing with their own per-
sonal issues and losses were able to be treated promptly
and safely at alternative locations. The ability for these
Hunterdon patients to see their own providers who had
immediate access to their medical records, even at
alternative locations, was vital to achieving patient
satisfaction. The clinicians had immediate online access
to the following patient-specific information: 
• Historical and current laboratory and radiology reports
• Vital sign documentation
• Medical images
• Medication profiles and drug interaction checking
• Food and drug allergies
• Family history
• Complete medical histories and problem lists
• Progress notes
• Immunizations
• Inpatient hospitalization patient data
• Patient demographics and scheduling information
• Patient billing information.

Hunterdon Healthcare’s ability to implement this
type of Business Continuity Plan highlights the value of
IT investments in electronic health records and platforms
that support health information exchange. It is now clear
to every team member who rose to the challenge of this
unprecedented storm–Hunterdon’s“Hurricane Heroes”–that
the seamless patient care would not have been
achievable in a paper world. 

LESSONS LEARNED 
Important lessons were learned that will help

Hunterdon Healthcare in the future, and could also be
helpful to others.

For example, we learned that our communications
system was inadequate for getting messages to all of our
employees. Our current expanded system now also
provides mapping software so that Hunterdon Healthcare

can see the home residence locations of staff members and
know who lives in each town in the county and surrounding
areas. If an issue arises (such as in a particular geographic
area), we can alert the group of employees who would be
affected. This allows us to target messaging to the employees
who need to know about a given issue at a given time.

WE ALSO LEARNED THAT WE NEED TO
EXPECT THE UNEXPECTED

The magnitude of the storm damage and the
extreme length of time our off-campus locations were
without power were not fully anticipated.

Action: Consider getting generators for the larger satellite
locations that historically have the longest outages.
The loss of landline phone service, wireless phone

service and Internet service made it extremely difficult
for us to communicate with our employees, medical
staff and patients.

Action: Collect and maintain cell phone numbers of
employees and other staff so that texting can be used
to communicate in the absence of voice service.
Although we had plenty of diesel fuel to run the

hospital generators, gasoline fuel for our Emergency
and Security vehicles was limited, as was commercial
gasoline for our employees and medical staff for
commuting to and from the hospital.

Action: Although we did eventually make arrangements
with a local gas station, we should anticipate this in the
future and make arrangements ahead of time.
In an increasingly electronic medical world, our

Medical Center’s reliance on power has already
grown dramatically, and will likely continue to increase
in the future.

Action: Planning should start now–including plans for
prioritizing systems in the event of a failure of one or
more of our generators.
Glenn Mamary is the Vice President and Chief

Information Officer at Hunterdon Healthcare.

“the seamless patient care would not have been achievable in a paper world.”
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caregivers. Indeed, it has been described as the “most
expensive” program in the nation.25 The basic patient and
caregiver registration fee is $200. A reduced fee of $20 is
available for persons who qualify for Medicaid, Food
Stamps, State Temporary Disability or Social Security
Disability Benefits and Supplemental Security Income.26

The registration is good for a two-year period.27

The costs of regular medical use of marijuana can also be
high. The basic enabling statute requires a “bona fide physi-
cian-patient relationship” to certify someone as being a
“qualified patient.”28 The implementing regulation of the
Board of Medical Examiners mandates “ongoing responsibil-
ity” on the part of the physician, which is defined as having a
physician-patient relationship of at least one year’s duration,
assessments on at least four occasions or assuming responsi-
bility for care and management after a comprehensive history
and physical examination.29 Adding to the cost of participation
in the Program, the regulation requires a reassessment by the
physician at least every three months.30

Projecting the cost to the patient and the probability of
effective relief is difficult to accomplish. Physician certifi-
cates are to set forth the total amount of marijuana that may
be dispensed, but patients are permitted to purchase no
more than two ounces of marijuana from an ATC in a 30-day
period.31 At the same time, there is limited guidance on
what volume of marijuana is effective for conditions
within the Program’s coverage as well as the controversy
regarding the effectiveness of marijuana in controlling
such problems as chemotherapy-induced nausea.32 DOH
regulations require that the ATCs keep records that provide
the standards and procedures used to determine the price it
charges and a record of the prices actually charged to
eligible patients.33 But each dispensary sets its own prices.
Pricing in New Jersey ranges from $400 to $560 for an ounce
of marijuana depending on the strain.25 In Colorado, for
comparison, dispensaries charge from $50 to $100 for a quarter
ounce, with the price depending on the strain.34 Additionally,
Marinol (dronabinol), which contains the active ingredient
THIC but is a Schedule III drug, is available by prescription,
providing a benchmark for comparison. An average dose of
Marinol is approximately $6.00 more than an average
dose of marijuana but is within the scope of insurance plan
coverage35; it is also covered by Medicare.36

CONCLUSION
A number of controlled studies support a medical

use of marijuana,37 but the evidence remains subject
to challenge and the conclusion controversial. It seems
evident that the New Jersey Program provides for highly
regulated access to medicinal marijuana but in a context
that is inherently preferential to those who can afford
this alternative treatment modality. The cautious
development of standards for approval of ATCs as well
as guidelines for the use and recognition of abuse of
medicinal marijuana are grounded in prudent public policy.
Nonetheless, the varying costs of medicinal marijuana,
completely controlled by either nonprofit or for-profit
entities, depending on state law, without the opportunity
for health plan coverage will remain a barrier to full
utilization of a potential resource for relief to patients
with debilitating conditions and terminal illnesses.

The authors are attorneys in the law firm of
McElroy, Deutsch, Mulvaney & Carpenter, LLP, and
members of its Health Care Practice Group. John
Zen Jackson is a New Jersey attorney in the firm’s
Morristown location. Katherine Otto is a licensed
Colorado attorney resident in the firm’s Greenwood
Village office.
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policy changes and innumerable other posts can be
filtered to suit each of our needs as healthcare providers.
Social networking also allows physicians to test their
knowledge by allowing them to sign up for daily quizzes,
partake in continuing medical education opportunities
and join friendly knowledge competitions that pit
physician against physician.

Patients also enjoy the ability to use social network-
ing to improve their health. With the ease and availability
of medical information afforded by the Internet, patients
are better educated about their diseases than ever
before. Patients use some of the same social utilities as
physicians do to receive medical information, but also
have their own resources. Social networking can connect
patients with similar medical disorders and rare diseases

allowing them to communicate their experiences and
lend support. Some networks can also connect patients
with other physicians and researchers allowing different
options for diagnostics and treatment. Social networking
also enables our patients to share their experiences and
thoughts about their physicians with our current and future
patients, thus highlighting the continued importance of
a strong physician-patient relationship. 

The use of social media in medicine is continuously
expanding, and no doubt, this fluid media environment
will continue to evolve in the future along with the evolution
of our healthcare system.

Raymond J. Malapero, MD, MPH, is currently
completing his internship in Internal Medicine at
Rutgers-New Jersey Medical School. He will be completing
his residency in Anesthesiology at Harvard-Brigham
and Women’s Hospital.

edical technology has been rapidly advancing over
the past decade, driving the improvement of prevention,
diagnostics and therapeutics for numerous disease processes.
However, the medical advancements powered by technology
are not confined to laboratories, clinical trials and our exam
rooms. Online social media has changed the face of medicine
by allowing free, large-scale networking and information
sharing for our patients, our colleagues and ourselves.
Facebook, Twitter, LinkedIn, Google+ and many other social
media sites have facilitated the ability to collaborate, educate
and interact across our healthcare system.

As physicians, we are expected to be current on the
literature, know the answers to our patients’ questions and
communicate closely with patients, referring physicians, spe-
cialists and researchers. General social media and networking

venues have opened the door to increased communication
and collaboration. Networking sites specific to physicians
have allowed physicians to discuss topics, consult with each
other and collaborate on research, thus improving patient
care. Additionally, the Executive Director of Costs of Care,
Neel T. Shah, MD, MPP, shares that his organization “has
used social media to strategically build an engaged audience
and to crowdsource frontline stories from patients, nurses
and physicians that illustrate opportunities to improve the
value of care delivery.” (Crowdsourcing has made a major
contribution to problem-solving in medicine, and particularly
healthcare cost savings through contributions of a large
group through online communication.)

Social media has allowed an additional source of physi-
cian education. Daily postings touting the most recently
published literature, government and non-government
warnings and communications (i.e., FDA, CDC, etc.), public

Proceed with Caution:
Experience proves that some level of control, boundaries and checkpoints are necessary 
to protect client/patient data in the social networking medium. Policies that address 
the professional use of social media are required to provide necessary protection of the 
provider and of sensitive information. Even the perception of impropriety can be 
misused either inadvertently or intentionally to harm a physician’s reputation.

and theMedical Community
Social 

Post?

By Raymond J. Malapero, MD, MPH 2013 EDWARD J. ILL EXCELLENCE IN 
MEDICINE SCHOLARSHIP RECIPIENT
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Interviewed by Marlene Taft and Catherine E. Williams

Q&A
An Interview with 
Nancy Romeo, BSN, MPA:
A Healthcare Executive’s 
Insider View of Healthcare Today

Recently, Nancy Romeo responded to questions posed by Marlene Taft and Catherine Williams,
sharing her insights into the challenges and benefits of large group practices. 

What are some of the challenges that your practice has been facing in this evolving and
heavily regulated healthcare environment?
Most pressing are the regulatory issues surrounding the question of whether or not large group
practices should own various ancillaries. Specifically, for us, the major challenge right now is in

regards to the regulation that allows in-office ancillary exceptions. We are allowed an ancillary cancer
center exception because the center is an extension of our practice with a full-service urology office
right next to the center. We overcame a few local challenges when we proposed opening the center in
New Jersey, but now there is a federal challenge based on the premise that there is overutilization of
medical treatments in practices where physicians own their own ancillaries. 

If you look at the statistics that were released to support the charge of overutilization, however, you
see that the numbers actually reflect a change in what is considered standard treatment for that 
disease entity. When we look at the number of patients at our practice who had surgery (robotic or

Q
A

Nancy Romeo, BSN, MPA, is Chief Operating Officer of Delaware Valley Urology, LLC.
This large group practice has 10 offices in five counties (Atlantic, Cumberland, 
Camden, Gloucester and Burlington) as well as a pathology lab and a radiation
therapy cancer treatment center. The staff includes 32 urologists, two radiation
oncologists and three nurse practitioners. 
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How do you address the challenges of aligning
the goals and strategies of the physicians in

your practice?
Since the majority of our doctors are partners in the
practice with equal ownership, it is not always easy

to find a solution that will work for everyone. However,
generally after much discussion, we are able to come
up with a decision with which the majority can agree. To
help that process along, our doctors opted to structure
themselves with a Board and six committees. The com-
mittees meet and develop recommendations that are
sent to the Board; the Board then decides whether to
advance the recommendations as presented, modify
them, reject them or ask the committee to consider
additional information before they make a decision.
The committees include Quality, Finance, New Tech-
nology, Information Technology, Compensation and
Human Resources. Additionally, we sometimes form ad
hoc committees to tackle specific projects or issues in
addition to the standing committees. This structure
gives the doctors a voice in all areas of the practice and
an opportunity to assist with decision making at a
deeper level than the Board is often able to participate. 

In such a large practice, how are you able to
maintain a standard level of patient care

among all of the offices and the doctors?
Our expectations for compliance are high, and our
Quality Assurance (QA) committee is very

active. They use the American Urological Association
(AUA) guidelines and continuously look at how our doc-
tors compare. The committee members review charts to
identify specific codes that may fall outside the guidelines,
and then conduct further research to determine if differ-
ences in the sub-specialty explain the variance, or if
process modifications are required. For example, are all
of the physicians using the appropriate diagnosis
codes to support the ordering of tests and medica-

open) or who participated in active surveillance, they have
not really changed significantly since before we opened the
radiation treatment center. Changes in radiation treatments
reflect the national average, which includes hospitals,
highlighting the change in preferred therapy options as
opposed to ownership status. 

The physicians find that providing services in an inte-
grated care model results in improved patient compliance.
In this model, there are fewer patients falling through the
cracks, potentially going without treatment or delaying
treatment since they can more easily be tracked. As a result,
the medical professionals can improve the likelihood that
patients seek follow-up care, whether they seek further
medical attention in or outside the practice. Another
advantage of an integrated medical practice is the ability
through the electronic health record (EHR) to keep all the
patients’ information in one consolidated record. Our non-
physician providers, radiation oncologists and urologists are
able to remain in constant contact with each other during
the course of a patient’s treatment and beyond, which lends
itself to improved coordination of care. Our radiologist
oncologist can send a message via the EHR to the urologist
letting him or her know what is happening on an ongoing

basis. We make sure that before a patient is discharged
from our cancer treatment center, the patient has an
appointment to go back to the urologist for short- and
long-term follow-up. This is just one more way we can
make sure the patient is not lost to follow-up. When
patients go outside our organization to another entity, we
don’t have that kind of communication, so we don’t know
necessarily when they are done with their treatment or
even what kind of treatment they had. We cannot be sure
when or if they are planning to come back to Delaware 
Valley Urology (DVU) for follow-up, making it more difficult
to manage the patient. Having ancillaries allows patients
to move within the system more easily and timely, which
we believe is beneficial for the patient and his or her family.

“We make sure that before a patient is discharged from our cancer

treatment center, the patient has an appointment to go back to the

urologist for short- and long-term follow-up. This is just one more

way we can make sure the patient is not lost to follow-up.” 
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will result in even more substantial long-term cuts in our
reimbursement. The way we decided to prepare and stay
ahead of the demand for more resources and lower
reimbursements was to consolidate offices. When DVU
formed, we had 16 offices that have now been replaced with
eight offices. Only recently, we expanded our footprint into
two new counties and added two new offices. As a result of
the office consolidation, we were able to reduce support staff
in the offices, but now there is not much left in the offices in
terms of excess. Cutting staff at this point would impact
services required to provide the care and support that our
patients deserve and expect when they walk through our
door. At this time, we don’t think we can cut any more
offices, but we continue to look for other ways to improve
efficiency and lower costs. 

On October 1, 2013, the International Classifica-
tion of Diseases system (ICD) will be updated to

the most current system, ICD-10. How will this affect
your practice?

A lot that has to be done to successfully implement
the ICD-10 in a large group practice such as ours. We

are currently working on a gap analysis that will help us
identify where we are, where we need help and where we
need to be. We will need to audit our EMR templates to see
if they will meet the new criteria for documentation. We will
also audit our entire physician population to see if their notes
will meet ICD-10 documentation requirements. 

Training staff and physicians will also be required. We
are fortunate that three of our billers took it upon them-
selves to sign up for classes to become certified in ICD-10.
This will give us expertise that will help with training
other staff. We are also fortunate that our EMR vendor,
Allscripts, is one of a handful of vendors that have completed
the certification process, which is also a requirement.

Keeping up with technology is a challenge in all
medical practices. How does it impact a large

practice such as yours?
When it comes to technology, we are most challenged
by the question of how to secure all the information

transmitted and stored electronically, given the many new
devices that physicians are using. As much as the doctors
love getting quick text messages, we had to identify and
implement a secure text program so that when the office

tions? The compliance work is not to be punitive, but
rather supportive. Case findings are used to educate and
train physicians on any needed procedural changes. We
are also fortunate to have a full-time Compliance Officer
who has helped us to advance our compliance initiatives. 

How can large group practices, such as DVU,
remain compliant and keep up with all that is

demanded from medical practices today?
It is hard to keep on top of everything going on in
a large practice. We are constantly reading, listening

and going to seminars to learn about best practices.
We also lean on the AUA and the Large Urology Group
Practice Association (LUGPA) for guidance and support. A
few years ago, we formed a coalition in New Jersey called
the New Jersey Patient Care and Access Coalition
(NJPCAC), which is another source of support and
information. The relationships we have developed
through this coalition are also a great resource. We often
ask each other questions and check in on what others are
doing or how they interpret new rules or regulations that
come down and could affect compliance. I feel like we
are in a good place to learn from each other during this
time of major change in the medical community. 

Has your practice faced any new challenges
regarding Medicare reimbursements?
About 47 percent of our patient population is
Medicare, so we are strongly affected by Medicare

payment changes. Medicare cuts that we see year after
year pose a constant challenge for medical practices
like ours. We experienced an approximate 12 percent
decrease in revenues at our radiation center and about the
same in the office practice. Additionally, the sequester cut
another two percent from revenues. So, we were down
14 percent to start the year. Obviously, it is a challenge to
figure out how to make that up, or at least stay even with
where we were the year before, especially when expenses
are not decreasing. We are faced with government
requirements such as Meaningful Use and Physician 
Quality and Reporting System (PQRS) programs, not to
mention increased demands for precertification and med-
ication pre-authorization, which all take more staff time
and cost money. Not meeting the requirements for the
government incentive programs within the next two years
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this step because we were able to save a significant
amount of money entering into this type of arrangement,
and we continue to see the benefits. The PEO provides all
the typical HR services, such as benefits, life insurance,
disability, workers compensation, family medical leave
and oversight of employee issues with management staff.

Does your practice plan to employ physician
extenders?
We have two hospital-based nurse practitioners
and one office-based nurse practitioner who are

a tremendous help for the physicians. I do believe that you
will see medical practices adding physician extenders in
areas where they are established rather than adding new
doctors. The use of physician extenders is an efficient way
to increase patient capacity in the offices and increase the
efficiency of physicians in the hospital. Physician extenders
can help to free up physicians to spend more time in the
operating room and can help physicians get back to
the office more quickly, benefitting both the patient and
the practice.

We have found that using nurse practitioners at the
hospital to make rounds and consult with patients is ben-
eficial because, unlike the physician assistants, they can
practice independently in New Jersey, whereas physician
assistants require a physician sign off on all notes. Even
though we generally have our physicians sign off on
notes and round with nurse practitioners, if needed, the
nurse practitioner can sign off on the notes independ-
ently, and these visits will be reimbursed. 

If you could have your wish answered for new
staff, in what area would you place an employee?
I would look to hire ancillary support in the office in
the triage and insurance support department. The

triage staff field daily questions from patients about
things such as pain following surgery, requests for
medications to treat an acute illness or condition or 
postoperative questions or concerns patients may have.
Except for more serious issues or concerns that come up,
the triage staff acts as the liaison between the patient and
the physician passing along messages and orders from the
physician. Allowing the triage staff to answer questions
from established protocols reduces the number of return
calls that physicians need to make.

staff were communicating with the doctors about such
things as consults, emergencies or surgeries, they could still
use this great technology but in a secure manner. We now
use a system called Core Text for our doctors and staff.
Everyone is starting to get used to communicating through
Core Text. Do they love it? No. It is an extra step for the
physicians, but it is what we have to do. That does not help
us solve the problem of how to securely communicate with
everyone outside the practice, however. How do we
communicate with referring doctors who do not have
secure systems in place? What about the answering services?
How do we protect information when doctors or staffs use
a personal phone without the secure application on it?

There is still more to be done. How do we secure iPads
and all the other devices that are coming along? What do we
do about lost computers, phones and iPads? We are working
on all of those issues to try to make sure that we can secure
as much as possible, but it is a challenge. 

How do you think data analytics are going to
impact practices as we move forward into the

new technology-driven medical environment? 
We recently bought a data benchmarking program
that extracted all of our data to create a comparative

report. The data we now have is overwhelming, and we now
need to sort it out and prioritize what areas to focus on first.
The information will be beneficial for compliance, financial,
billing, contracting and compensation. I am excited about
having this data and know it will help us prepare for the
future and improve our current situation. 

Do you have a portal to communicate with
your patients?
We do, but we are in the early stage of rolling it out.
This will allow our patients to go online and input

their information, retrieve lab and radiology results, make
appointments, request medical records and other basic func-
tions. We are also beginning to use the portal for scheduling
and communicating with patients about upcoming surgeries.

Do you have a Human Resources Department to
handle staffing?
We have outsourced our human resources (HR)
function to a professional employer organization

(PEO) and have done this since we formed in 2006. We took
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groups, it is a good strategy to partner with a hospital, espe-
cially if they are aligned with only one hospital or health system.
At DVU, we work with five different systems and at 11
different hospitals. We need autonomy to be able to
service all of our hospitals and health systems. We intend to
continue as an independent organization, strengthening
our position as leaders in our field and growing our foot-
print to remain strong. How this plays out in the future
depends on what happens with accountable care organ-
izations (ACOs) and pay-for-performance initiatives that
are in development now. Will it make sense to have a full
integration within a large multi-specialty group or will
developing a loose network of providers from multiple
specialty areas be more successful? Both may have a place
in the future. DVU is not currently looking to become part
of an integrated multi-specialty group. There are a number
of large groups in the area, and every group is trying to
decide what their future strategy should be. We may
find working together to be advantageous and are
always open to discussions about what the next step
should be. That being said, there may be areas where it
makes sense for us to have a strategic partnership with
the hospital, but it will most likely be focused on an individual
product line.

The other thing we are doing that I believe will help us
survive as an independent large group is developing and
implementing clinical guidelines that standardize patient
care when appropriate. By doing this, we will be able to
work with payers to develop performance-based outcome
incentive opportunities that should benefit the plan, the
patient and the physician. 

The fact remains that the future of independent,
large group practices is hard to predict. DVU is optimistic
that we are one of the groups that are positioned to suc-
ceed no matter what comes down from the government
or payers.

Marlene Taft is Vice President of Risk Management
at MDAdvantage Insurance Company of New Jersey.
Catherine E. Williams is Senior Vice President, Business
Development and Corporate Secretary, at MDAdvantage
Insurance Company of New Jersey.

Data integrity is also an area in need of attention. It’s
so easy for a busy office staff to input an incorrect
enrollment or identification number, and then the bill
gets kicked back. For example, we see up to 400
patients a day in our Voorhees office, and it is easy to
miss a referral or pre-certification for a visit. Without
these, the practice will not get reimbursed for the
physician visit. There was a time when carriers accepted
retroactive referrals and pre-certifications, but those
days are long gone. The bottom line is that keeping up
with all the new requirements and paperwork is a much
larger undertaking than it was in the past. However,
revenues from everyone continue to decrease, and staff
has to do more with less. 

Ultimately, do you think that large group
practices can remain independent?
That is not an easy question. For some, yes, but
for some, the answer will most likely be no. A lot

is going to depend on what happens with some of the
challenges we are now facing. The future of healthcare is
looking to help physicians and hospitals become more
efficient so we can reduce costs and improve outcomes.
Efficiency is generally achieved at higher levels with
volume, integration and size. If the size of a group and the
services they provide are questioned and changed, those
factors that help drive efficiency and have the best chance
of improving outcomes may be eliminated. If doctors are
forced to give up the large group structure and the
successful integrated models of care including ancillaries,
patients will be affected, and insurance companies will
lose out on the results that integrated models are meant
to achieve. Although there is a growing trend for physicians
to be employed by hospitals, many physicians are not
interested in becoming employees of hospitals and would
not thrive under that type of an arrangement. For some
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“The fact remains that the future of independent, large
group practices is hard to predict.” 
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MDAdvantage 
Two Princess Road, Suite 2 
Lawrenceville, NJ 08648

WE PROVIDE THE TOOLS AND
RESOURCES YOU NEED TO BETTER
PROTECT AND MANAGE YOUR PRACTICE.

MDAdvantageDid you know…

Want to know more? 
Visit www.MDAdvantageonline.com

Our complimentary Supreme Advantage® coverage
protects you from:

• Employment practice claims such as 
harassment and wrongful termination

• Breaches of privacy or security
• RAC audit fines
• HIPAA violations

Our updated practice management offerings include:
• Customized on-site practice assessments
• Regulatory compliance evaluation 
• Coding and billing audits
• Online and on-site training and education

MDA-163 MDAdvisor FALL 13 ONLINE REV_Layout 1  10/2/13  12:29 PM  Page 43




