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ON THE FUTURE OF HEALTHCARE.
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Dear MDAdvisor:

Every day I receive magazines,
journals and articles from a mul-
titude of publishers, healthcare
organizations and insurance
companies. Usually I review the
table of contents, skim through
the articles and then toss into
the “circular file”.

Not so with MDAdvisor. It is
a journal I enjoy reading
cover to cover. The articles are
current, informative and inter-
esting–addressing New Jersey
topics while not ignoring
national issues.

I thought you would like
the feedback and wish you
continued success with the
publication.

John Bisbee
Boynton & Boynton
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Simon J. Samaha, MD, is President and Chief Executive Officer
of Summit Medical Group (SMG), the largest physician-owned
multispecialty practice in New Jersey. In addition to its
250,000-square-foot main campus in Berkeley Heights,
SMG has satellite offices in four counties. It employs more
than 250 practitioners and 1,200 employees who support 70
medical specialties. SMG successfully serves approximately
55,000 patients per month and will grow to more than
140,000 active patients. It has treatedmore than half a million
patients since its doors opened more than 80 years ago.

Samaha has had varied experiences in the medical pro-
fession that give him rare insight into the state of medicine
today. After studying medicine in his homeland of Lebanon,
Samaha came to the United States. Then, while a junior
attending physician, he got involved at Cooper University
Hospital in implementing one of the first physician order
entry systems that was ultimately featured on CNN. He went
on to get a master’s degree in Information Systems at Drexel
University, and became the Chief Medical Information Officer
at Cooper soon after. Samaha then earned an MBA at New
York University and became Acting Chief Operating Officer,
then Senior Vice President for Clinical Operations, then
Chief Medical Officer. Although Dr. Samaha has not seen
patients since 2004, his background, training and daily
interactions make him a physician/CEO with rare insight.

The following interview with Simon J. Samaha, MD,
conducted by Patricia A. Costante and Catherine E.Williams,
explores a few of the top issues of concern to all members
of the healthcare community.

Interviewed by Patricia A. Costante and Catherine E. Williams

ON THE FUTURE OF HEALTHCARE.
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MDADVISOR:
Could you be an effective CEO of Summit Medical
Group if you weren’t also a physician by training?

SIMON J. SAMAHA, MD:
In some ways, being a physician has had no impact
on my work as a CEO, but in other ways it gives me
an advantage. At its core, the healthcare industry is
no more unique than any other industry.
Nonetheless, I also realize that there are times
when the ability to walk into a boardroom and know
the facts on both sides of the table is very helpful to
bringing the sides together. For a non-physician,
that would be quite difficult, especially in a
physician practice.

MDADVISOR:
Accountable care organizations (ACOs) are a key
component of national healthcare reform. How is
Summit Medical Group positioned for that?

SAMAHA:
The impact of this initiative depends on the con-
ceptual model one is talking about. The first model
to be impacted by the ACO is the Medicare model
itself. I have no idea what this new model will be. I
don’t think anybody knows. Still, at SMG, we have
responded to this aspect of healthcare reform by
implementing a philosophy that separates the
delivery of care from the administrative aspect of
care. To us, the ACO has an administrative relation-
ship with a payer. It has nothing to do with how our
doctors care for patients. I feel it is completely
unhealthy to try to change how physicians treat
patients based on payment reform. If a physician
feels she is properly treating a patient, she should
continue on, and if she is not, then she should stop
and change direction based on what is best for the
health of the patient. We’re adamant about this
type of segregation. Medicare and ACOs are
administrative issues, and we put up a wall that
allows our physicians to focus on the care they
deliver.

ACOs are attempting to evolve the delivery
from encounter based to population based; we
have not been waiting for ACOs and reforms to

force this issue. During the course of treating a patient,
one goes from encounter-based to disease-based to
patient-based to population-based models. Summit
Medical Group is somewhere between the disease, the
patients and the population. Take, for example, the treat-
ment of diabetes. The diabetic care at SMG is not related
to individual physician behavior. We have pathways and
protocols. Yet, interestingly, the model we use is not the
typical checklist model. It’s what we call Multiple Safety
Nets, and every chronic condition is managed by registry.
Every patient who has diabetes is on a registry, and this
patient is monitored based on the components of the
registry. If the patient outcome deviates from this registry,
there is an intervention that is sometimes independent of
the physician.

For mammography, SMG has a similar clinical model
that has delivered a compliance rate between 85 and 92
percent. This accomplishment is independent of the
physician. We don’t depend on the physician to make
sure patients keep their appointments. We have a call
center from which team members call the patients and
schedule their appointments. Our operational goal is to
provide a supportive environment for physicians to deliver
the best care possible.

The endpoint of care would ultimately lead the health
center to the population model. SMG is looking at this
from two angles: We’re looking at each physician’s and
each patient’s scorecard. But we’re also looking at the
entire population of patients within specific categories of
illness. We want to know, for example, not only how we’re
treating individual diabetic patients, but also how we’re
doing in the overall treatment of diabetes. SMG treats
approximately 100,000 patients and we just acquired
another large primary care practice, so we’ll be up to
140,000. Now we have to figure out how we’re going to
look at our patients overall and determine how well we’re
doing. That’s difficult because there’s no benchmark for
this kind of population evaluation. As we work through
the models based on the encounter, the disease, the
patient and eventually the population, I am less con-
cerned with what the ACO may mandate.

I think the best thing about healthcare reform con-
cepts like ACOs is that they make us all rethink what
we’ve been doing. This causes a lot of hype and anxiety,
but I don’t think the reform itself is doing anything
besides stirring up the market.

Q:

A:

Q:

A:
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MDADVISOR:
With all of this “hype and anxiety,” I’ve heard
physicians say that they hope their kids never go
to medical school. How is the pool of physicians
changing?

SAMAHA:
I would never say that to my kids, but there’s no
question that the experiences and the financial
situation of one generation impacts the choices
of the following generation. Look at France, the
international model of universal healthcare insur-
ance coverage. A large percentage of graduating
physicians are now looking for part-time jobs.
I have difficulty accepting a part-time neuro-
surgeon who operates just one day a week. So
what is more important is not how many of the
elite from our society are going into medical
school, but rather whether we’re going to get
fewer and fewer people who are willing to work
as full-time physicians.

In America, we can be very schizophrenic
about this issue. Yes, we say we want a social
solution, but we want to implement it in a cap-
italistic mindset. In France, they were more
honest about what they were doing. They said,
“Healthcare is a social right that everybody
should have. We’re struggling with how to pay
for it, but we all agree that it’s a social right, and
whatever solution we’re going to find has to fit
within those parameters.” The average primary
care physician in France is making about 75,000
euros. The physicians complain about it, but that
income is still about two times the average
income. I think the fundamental problem here in
America is that we’re just not willing to take a
stand. Are we committed to a socialist or a
capitalist healthcare system?

MDADVISOR:
Do you think that technological advances will
revolutionize the practice of medicine and help
the profession find its new identity?

SAMAHA:
That’s not what history tells us. Economic studies

Q:

A:

Q:

A:

“Medicare and ACOs
are administrative issues,

and we put up

a wall

that allows

our PHYSICIANS

to focus on the CARE

they DELIVER.”
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for using EMRs. So at the end of the conference,
I asked him, “Where’s my check? I’ve been using
the EMR for six months with about 25,000 admis-
sions. How much are you going to pay me? I’ll
take just $4 per patient, so you owe me about
$100,000.” He tells me the reimbursement plan is
for the future. Well, the future is here.

In order for an EMR to make a positive impact
on a physician’s practice, the entire technological
infrastructure may have to be changed. Putting
medical records into a sloppy computer system is
not going to cure patients. We have to figure out
how to integrate the EMR with care delivery.
That’s the only way I see a possible benefit. We’re
working at SMG to put all our registries into our
EMRs. Then we have the care team that goes
behind the scenes and channels the patients to
where they’re supposed to go. We capitalize on
the EMR to do this, and the data we get out is very
helpful in our negotiations. So, I can clearly make
a business case for the value of EMRs. However,
most small practices don’t have that opportunity;
they just can’t afford it.

MDADVISOR:
Speaking of small practices, do you think there
will be any small practices in the future following
healthcare reform?

SAMAHA:
There is some fear that healthcare reform will
drive small medical practices out of business, but
I disagree. It’s like asking the question, “Will small
farmers survive?” Yes, there are small farmers
everywhere, but surviving will require a different
game plan.

MDADVISOR:
What is the key issue that is most difficult for
small practices to deal with?

SAMAHA:
The fundamental issue is the whole reimburse-
ment model. This model is predicated on the fact
that the only money a physician makes comes
from each direct encounter with a patient. But the

in most industries do not show that major changes were
driven by technology. Everybody thought that with SAP
[systems, applications and products in data processing],
production would go through the roof. But we know for a
fact that some people actually lost production when they
automated. I’m not saying that electronic medical records
(EMRs) are a bad thing. I’m just not a big believer in the
silver bullet approach in technology.

Also, history tells us that technology does well only
when there is an economic reward that goes with its imple-
mentation. For more than 10 years, I’ve been asking the
same question: “Who’s going to pay for EMRs?” The extent
of this problem was highlighted when I was invited to speak
at a business school and the question of EMRs came up.
I decided to poll the audience and asked how many in
attendance were paying $20 for Netflix each month. Half of
the class responded that they were. Then I asked how many
would be willing to pay $20 a month to get their health
record automated? No one was willing to do that. This was
the perfect illustration of why EMRs will not be the solution
for the entire healthcare problem. In fact, in early dis-
cussions I heard a representative from a large healthcare
insurance company say that the payer would pay providers

Q:

A:

Q:

A:

“We have to figure out how
to integrate the EMR with

care delivery. That’s the only way
I see a possible benefit.”
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investment and infrastructure that doctor needs
to provide care are not factored into that income.
Let’s say I spent $10 million on EMRs. I get paid the
same amount as somebody who doesn’t spend a
dollar on an EMR. So why would anyone spend a
dollar on it?

MDADVISOR:
Maybe this reimbursement model is why we’re
watching hospitals buy physician practices. Do you
see the relationship between hospitals and
physicians changing?

SAMAHA:
Let me ask you a question before I answer that.
Didn’t hospitals buy up physician practices in ‘93?
In ‘97? And in ‘99? And in between, they put a lot of
medical practices out of business. Why did the
physician practices fail? Let’s pretend for a minute
that healthcare is no different from any other indus-
try. When you buy a business, what are you buying?
You’re buying a future cash flow. There is no future
cash flow in the physician practice. In the physician
practice, the revenue minus the expenses is what
the physician takes home.

That’s the first problem with hospitals buying
up physician practices. The second is figuring out
how to compensate the physicians, and the third is
determining the value of the purchase to the hospital.
If I’m a typical hospital, my goal is to fill beds. So, I’m
paying physicians to fill my beds. Hospitalization is
the most costly part of healthcare. And the whole
concept of an ACO is to reduce the cost of care.
How is that formula going to work?

There are also some strategic issues. Every
hospital is doing the same thing, so it’s a zero sum
game. Let’s say there is Hospital A and Hospital B.
There is also one physician who admits to both

hospitals and another physician who admits to
both hospitals. Hospital A buys the first physi-
cian’s practice, and Hospital B buys the other
physician’s practice. Nothing changes, and that’s
a fundamental problem.

Another problem with hospitals buying physi-
cian practices is the change in the model. The
minute a hospital owns a physician, it’s no longer
a hospital; it’s a clinic. The hospitals are overpaying
for the physician practice, and they’re putting the
physicians on an relative value unit (RVU)-based
collection compensation plan. A lot of physicians
are hoping that this is a way to weather the storm.

From the hospital’s point of view, I can see
things differently. I think it’s great to integrate
physicians into the hospitals, but then the hospital
has to become a clinic. This has been done suc-
cessfully–the Cleveland Clinic, for example. So, if
Hospital XYZ is willing to transform itself and go
to a clinic model operation, I think, absolutely it
can successfully buy a physician practice.

MDADVISOR:
So, will Summit Medical Group buy a hospital and
follow the clinic model?

SAMAHA:
Not likely. In New Jersey, I think we have excess
hospital beds. We believe economics works in
everything but in healthcare. In healthcare, the
economics are based on supply, not demand.
Build it, and they’ll come.

MDADVISOR:
As all hospitals, clinics and medical centers struggle
to adapt to the new reforms and regulations,
what are your thoughts on the not-for-profit hospital
reopening in North Jersey?

Q:

A:

Q:

A:

Q:

“If we don’t CHANGE anything on the operational
side of our BUSINESS PRACTICE,

mandated changes in TECHNOLOGY are useless.”
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SAMAHA:
I don’t know why it should reopen. A not-for-
profit has to be driven by social need, and I don’t
see a social need in this case. My organization
pays taxes. Then we get hit with assessment fees,
which are really taxes. But there are not-for-
profit hospitals that don’t have one underserved
patient. I don’t see why these hospitals should be
not-for-profit. They’re making 9 and 10 percent
margins. If we want to be a market-driven health-
care industry, then let the market pay.

If these hospitals can make 30 or 40 percent
margins, let them. But they shouldn’t be not-for-
profit. Instead, the state should be identifying key
hospitals that serve a social need and designat-
ing only those hospitals as not-for-profit. Look at
Cooper University Hospital, for example. The way
that hospital has worked to develop the community
makes it a true not-for-profit in my eyes. I can tell
you for a fact that a lot of the development that
happened in Camden was because of Cooper.
One day my son asked me, “Why do you like
working here?” It was easy for me to answer:
“You see all these people here? If Cooper didn’t
exist, they wouldn’t have access to healthcare.” I
don’t think you can say the same about every
other not-for-profit hospital in New Jersey.

MDADVISOR:
What are your closing thoughts about healthcare
reform?

SAMAHA:
I have a lot of concerns about all the time, energy
and focus that so many physicians have put into
so-called healthcare reform. If we don’t change
anything on the operational side of our business
practice, mandated changes in technology are

useless. The whole reform idea, unfortunately, can too easily
become too political. And that fact goes back to the initial
question of whether healthcare reform is market-driven or a
form of socialized medicine. Socialized medicine is going
to cost us a lot of money. And the proof is that universal
healthcare has cost France a lot of money. It has cost
Switzerland a lot of money. It has cost the Netherlands a lot
of money. That’s a fact we all need to think about before
we support or reject national healthcare reform.

Patricia A. Costante is Chairman and CEO of
MDAdvantageTM Insurance Company of New Jersey.
Catherine E. Williams is Senior Vice President, Business
Development and Corporate Secretary, at MDAdvantageTM

Insurance Company of New Jersey.

Q:

A:

A:
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We have all seen the headlines and heard the anecdotal
accounts of healthcare providers jumping from in-network
to out-of-network and subsequently billing 10 or 1,000 times
their prior fee for similar services. Likewise, freestanding
clinics often bill tens of thousands of dollars per hour for
the use of their facilities during relatively routine proce-
dures. They do it because they can get away with it.

Take a look at Table 1 to understand why policymakers
are becoming alarmed by these practices and their
impact on healthcare costs.

I don’t mean to imply that Medicare fees should be
the standard of adequacy, but these examples are outra-
geous by any standard, and they are too common. The
cost of healthcare has become a major component of

PO
IN

T
O

F
V

IE
W

By Senator Gerald Cardinale

THE IN-NETWORK/
OUT-OF-NETWORK

“ Let’s stop making referrals to
centers or colleagues that

charge outrageous fees.
Hospital boards, too, should
take action against abuses.

Too often we all look
the other way.”

We Have to Do Better
DILEMMA:

CPT
Code

Service Description Amount Billed Medicare Fee
Amount Billed
as % of
Medicare Fee

22612 Lower back spinal fusion $72,000.00 $1,628.96 4,420%

27130 Total hip replacement $45,601.00 $1,430.84 3,187%

63075 Surgical removal of all or part of the intervertebral disc inc. spiny growths $39,000.00 $1,412.35 2,761%

43239 Upper GI endoscopic visual diagnostic exam with biopsy $9,225.00 $361.25 2,554%

47562 Laparoscopic gallbladder removal $18,000.00 $709.31 2,538%

45380 Colonoscopy with biopsy $9,995.00 $488.83 2,045%

29881 Minimally invasive knee meniscus surgery $12,584.90 $662.12 1,901%

15738 Lower extremity flap $20,596.80 $1,446.16 1,424%

44204 Laparoscopic partial removal of colon with surgical repair $20,000.00 $1,494.43 1,338%

66984 Cataract surgery with insertion of artificial lens $8,852.62 $674.03 1,313%

TABLE 1. VARIOUS OUT-OF-NETWORK PHYSICIAN CLAIMS FILED IN THE STATE OF NEW JERSEY IN 2008

From: The Value of Provider Networks and the Role of Out-of-Network Charges in Rising Health Care Costs, by America’s Health
Insurance Plans (AHIP), August 2009, p. 12. Available at: www.ahipresearch.org/PDFs/ValueSurvey/AllStatesReport.pdf.
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everything from government budgets to the cost of the
cars we drive, the food we eat and the clothes we wear.
The federal government has reacted by enacting a
healthcare law that some believe will bankrupt the United
States, and that others predict will inevitably lead to
rationed care and diminished quality.

Managed care has been tried as a solution. The basic
premise of this approach is that healthcare providers and
hospitals will accept lower fees in return for a flow of
patient referrals and an assurance of timely payments.
But health insurance premiums continue to rise dramati-
cally each year. Managed care adds administrative costs
and insurer profits to the mix so the inherent costs
increase, leading to pressure to further reduce provider
fees, which, in turn, causes providers to withdraw or game
the system.

Against this backdrop, a major legislative initiative is
taking shape in New Jersey regarding the in-network ver-
sus the out-of-network gambit. In-network providers have
been faced with increasing costs of everything from rents
to insurance to salaries–just like everyone else. But the
reimbursement rates for their services have been under
serious downward pressure as insurers, including
Medicare and Medicaid, have attempted to cut costs.

In response, an ever-increasing number of providers
are going out-of-network or forming relationships with
out-of-network providers and facilities. Out-of-network
entities are not contractually bound to accept the insur-
ers’ payment schedules, so these charges have increased
dramatically. The insurers have countered by requiring
higher copays for out-of-network services, hoping that
will provide a disincentive for patients to utilize these
higher-cost options. For example, a new mother whose
delivery in-network might cost $3,000 with no out-of-
pocket costs to her, might choose to stay in-network if
she had to pay 20 percent of the $30,000 fee charged by
some out-of-network providers. But those out-of-
network providers can, today, outmaneuver the insurance
companies by letting the $6,000 copay go uncollected.
These providers get $24,000 from the insurer; whereas,
had they stayed in-network, they would get only $3,000.
It’s a no-brainer for the providers, but a disaster when
factored into the next year’s premiums.

Basic arithmetic dictates that even if a provider sees
fewer patients by being out-of-network, the higher fee
(paid 80 percent by the insurer) more than compensates.

The out-of-network providers can easily afford to give these
patients a bye on the 20 percent copay.

This practice is an easy target for my legislative col-
leagues, many of whom prefer not to deal with one of the
larger drivers of healthcare cost, our malpractice insurance
syndrome. In prior years, malpractice reform advocates
determined that high malpractice premiums, coupled with
defensive medicine, drove up the cost of healthcare. But
the trial bar was very powerful. My colleagues dropped the
ball on rational malpractice reform rather than face up to an
interest group whose support, in subsequent elections, is
important to many of my colleagues.

The public is very much aware of high health insurance
costs but is poorly educated about the real causes and
potential solutions. Focusing on the egregious examples of
outrageous out-of-network charges can make it seem that
all out-of-network providers are equally blameworthy. That’s
not the case. Many simply have come to the realization that
they cannot continue to provide adequate patient care
at the fees insurers are demanding be accepted. Insisting
that all practitioners be scrutinized and even be imprisoned
for failure to pursue copays (the proposed legislation
imposes criminal penalties) will affect honest providers as
well as the cheats.

I believe there is a better way. Providers should come
together and establish a range of fees that are appropriate,
and only those practitioners who regularly exceed those
fees should be singled out for extra scrutiny.

As for copay abuse, the law’s attention should not be
focused on the doctor who occasionally gives a cash-
strapped patient a break. We need to rein in providers who
blatantly attract patients with that carrot and then bill third
parties unconscionably.

In my position, as a member of the New Jersey Senate
Commerce Committee, it’s possible to at least bring a logical
point of view to the table when this bill is considered. How-
ever, that’s no guarantee that logic will prevail. Healthcare
professionals should and indeed must police these abuses
themselves. Let’s stop making referrals to centers or
colleagues who charge outrageous fees. Hospital boards,
too, should take action against abuses. Too often, we all
look the other way. We need to do better.

Senator Gerald Cardinale has served in the New Jersey
Senate since 1982, where he represents the 39th District.



The ADA stipulates that a service
entity must provide accommodations
based upon the needs of the person
with the disability. Although facilities
may use staff who are fluent in a
foreign language for non-English
speaking people, all facilities are
required to supply qualified sign
language interpreters or other
appropriate accommodations for
those who are deaf or hard of hearing.

Similar to the existence of assort-
ed treatment opportunities for certain
medical diagnoses, a variety of
auxiliary aids can facilitate effective
communication with a deaf or
hard-of-hearing patient. No single
method can be presumed useful for
everyone. It’s the inability to knowwith
assuredness what medicine a patient
might need before she walks into
the office that prompts a provider to
keep every potential remedy at
hand or obtainable. The same should
hold true for special accommodations
for the hearing impaired.

NEW DIRECTIVES
Reinforcing this information is

crucial because changes required
under the ADA’s 2010 standards,
which became effective in March of
this year, are enhancing the previous
rules with new directives. For exam-
ple, instructional signs must be in text

Access to healthcare services is of paramount interest to all
New Jerseyans. For people with varying degrees of hearing
loss (an estimated 850,000 in the state), securing health
insurance is often secondary to overcoming the real, and per-
ceived, communication hurdles of receiving quality healthcare.

For a patient who is deaf or hard of hearing, visits to the
doctor or hospital are tantamount to an international traveler
who doesn’t speak the local language but is in need of
direction or care. Imagine this person’s difficulty when attempt-
ing to communicate with others. And even if the patient’s point
is made, he likely will understand only part, if any, of what
is relayed back to him. This presents an exasperating–if
not dangerous–scenario for everyone involved.

Unlike a traveler, a deaf person’s anxiety is not limited
to a short excursion; it is a lifetime dilemma. For many,
accessing medical care is so discouraging that they delay
appointments or avoid going to the doctor at all because
of communication obstacles. The Americans with Disabilities
Act (ADA) of 1990 bolstered the rights of people with
disabilities to provide access to goods and services on an
equal basis with individuals without disabilities. But the
enforcement and method of accommodation can be varied
among the state’s healthcare providers. Communication, for
the deaf, isn’t just about “hearing” but also about under-
standing the meaning of a message and having the option
and ability to interact with a caregiver successfully.

Generally speaking, providers make legitimate strides to
comply with the ADA. However, the vast range of disabilities
among the population of patients served presents particular
stumbling blocks to the practical application of accommodat-
ing special needs. TheADA, a statute representing a civil rights
beacon for people with disabilities, has presented its share of
challenges for hospitals and physicians–and its share of frus-
tration for individuals anticipating specific accommodations,
only to encounter less effective, assistive strategies.

By Commissioner Jennifer Velez, Esq.
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characters, raised or tactile characters and in pictogram; fire
alarms must be audible and visual; symbols of accessibility
must be provided with internationally accepted symbols;
TTYs at public pay phones must be permanently affixed
to the telephone enclosure with suitable cord length to
allow connection; assistive listening devices must be
accessible and categorized by mode of transmission;
and visual indicators must be included on or in any
communication apparatus with audible alerts.

Many providers already have incorporated these
upgrades or are in the process of doing so. Adoption of
these new standards provides assistance specific to the
hearing-loss population that might otherwise have been
staff assigned, and it averts potential litigation based on
provider resistance to properly implementing ADA rules.
The largest verdict in the United States against a doctor
for failure to provide a sign language interpreter was
handed down in New Jersey in October 2008. In this
case, the jury awarded $400,000 and attorney fees to a
deaf patient of a rheumatologist. The patient sued the
physician for refusing to provide an American Sign Lan-
guage (ASL) interpreter, despite repeated requests over
the course of 20 visits. As a result, she was diagnosed and
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prescribed medications without the opportunity to partici-
pate and fully understand her treatment plan because she
wasn’t able to understand the risks, benefits and/or alter-
natives to the therapies. The physician asserted he could
not afford an interpreter and claimed undue hardship.1 This
court decision sent a strong message to doctors across the
country that the ADA is recognized and enforced.

HELPFUL INFORMATION AND RESOURCES
Tools are available to help providers navigate the proto-

cols. The New Jersey Department of Human Services’ Division
of the Deaf and Hard of Hearing (DDHH) is the single state
agency responsible for maintaining up-to-date and construc-
tive resources on hearing loss. This includes the Communica-
tion Access Referral Service, which maintains a list of qualified
sign language interpreters, real-time caption providers and
assistive listening devices in order to provide people who
are deaf and hard of hearing with communication access.
The DDHH also conducts educational workshops and training
sessions to enhance the public’s awareness of hearing loss and
assistive technology devices. The Division can serve as a start-
ing place for providers to connect with basic ADA information.

An article compiled by the DDHH with assistance from
members of the hard-of-hearing community, “Hospital
Access of Hard of Hearing and Late-Deafened Patients,”
offers helpful recommendations for healthcare providers
treating and accommodating patients with hearing loss.
The publication will be available shortly at
www.state.nj.us/humanservices/ddhh.

In addition, state and private partnerships have resulted in
the development of interpreter training programs and assess-
ment tools. In 2005, the U.S. Department of Health and
Human Services’ (DHHS) Office of Minority Health published
the report, “A Patient-Centered Guide to Implementing
Language Access Services in Healthcare Organizations,”
which can be accessed at http://minorityhealth.hhs.gov/
Assets/pdf/Checked/HC-LSIG.pdf.

Additionally, the New Jersey Hospital Association is
updating a service guide for hospitals detailing communication
access models, which reflects considerations identified
by the DHHS for healthcare facilities. That guide will soon
be available at www.njha.com/publications/healthcare
communication.aspx.

Further information on the ADA’s new rules and strategies
tomeet the needs of patients with hearing loss can be foundon
the DDHH web page: www.state.nj.us/humanservices/ddhh.

Also, a list of certified ASL interpreters and captioning
providers may be found at www.state.nj.us/humanservices
/ddhh/services/. And a registry of freelance sign language
interpreters is available at www.rid.org.

IMPORTANT POINTS TO REMEMBER

As efforts are made to fulfill and sustain provisions of
the ADA’s 2010 rules, providers should remember the fol-
lowing for patients who may be deaf or hearing impaired:

• The ADA defines a qualified interpreter as some-
one who can interpret effectively, accurately and
impartially, both receptively and expressively, using
any necessary specialized vocabulary.

• A professional interpreter is a person who has received
years of specialized, formal training to facilitate
communication between deaf and hearing individuals.

• A qualified sign-language interpreter will bridge
the gap between English-speaking healthcare
providers and patients or guardians who use American
Sign Language (ASL) as their primary mode of
communication; however, many individuals who
have hearing loss may not know sign language, so
it’s important for businesses/facilities to have
multiple approaches available.

• Individuals who are postlingually deafened may
prefer real-time captioning, computer-based dialogue
or more modern methods such as instant or text
messaging. Video remote interpreting (VRI) can
also be used; this is a system by which interpretation
services at a remote location (usually an interpreter
referral service) are transmitted via video camera,
ISDN telecommunications lines and a receiving
monitor in a doctor’s office.

The approximately 850,000 people with hearing loss in
New Jersey rely on their healthcare providers to supply
qualified sign language interpreters or other effective
assistive strategies. The New Jersey Department of Human
Services’ Division of the Deaf and Hard of Hearing has
many resources to help you accomplish that objective.

Jennifer Velez, Esq., is the Commissioner of New
Jersey’s Department of Human Services.

1 Gerena v. Fogari, 2008 WL 4847534 (N.J. Super.L.).
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An MDAdvisor interview

Belief that a problem is insurmountable will generally
ensure exactly that. A clinical example is found in the
tenet that “shoulder dystocia is neither predictable nor
preventable.” This belief is often mistakenly applied to
a more serious variant–shoulder dystocia with persistent
brachial plexus injury. Permanent injuries associated with
shoulder dystocia remain one of the top three categories of
payments in obstetrical litigation. Payments average a
half-million dollars with awards often reaching several
million dollars.

Recognizing this clinical and professional liability dilemma,
MDAdvantage™ partnered with PeriGen, specialists in
obstetrics risk reduction, to pursue an innovative program
designed to enhance the safety of childbirth. As part of this
program, MDAdvantage™ provided its insured physicians with
a structured, web-based method for assessing each woman’s
individual risk of shoulder dystocia with injury, which in turn
was expected to facilitate physician-patient discussions and
improve documentation of the mother’s involvement in the
birth plan decision-making process. While MDAdvantage™

considered these features alone of considerable medico-
legal benefit, certainly any reduction in the rate of shoulder
dystocia and/or associated injury would be an added benefit.

The program, called PeriCALM Shoulder Screen™,
helps clinicians identify patients at greatest risk for

shoulder dystocia with brachial plexus injury, numerically
estimates that risk and provides documentation of
maternal choices regarding delivery options. Three
years after the start of this novel program, results are
exceeding expectations.

A MEDICAL DILEMMA
Saying that shoulder dystocia is commonly under-

stood to be unpredictable and unpreventable does not
automatically make it easy to defend in a medical mal-
practice claim. Robert Goley, Senior Vice President of
Claims and Risk Management for MDAdvantage™,
explains why this is so by offering this analogy: “When
defending a cancer-related medical malpractice claim
against a surgeon, for example, no one would accept the
argument that precancerous lesions are unpredictable;
therefore, all advanced stages of cancer are unpredictable
and unpreventable. So, too, with shoulder dystocia. There
is a certain illogical inconsistency in the defense that all
forms of this condition are unpredictable and hence unpre-
ventable. Although uncomplicated shoulder dystocia is
unpredictable using the simple criterion of birthweight, that
does not mean that its much more serious cousin, shoulder
dystocia with persistent brachial plexus injury, is totally
unpredictable using other methods.”

Edited by Theresa Foy DiGeronimo

Dystocia:
Shoulder

Neither Predictable nor Preventable

Not Anymore

with Emily Hamilton, MD, FRCSC, FACOG,
Mary Veronica Daly, MD, FACOG, and Robert B. Goley
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Many branches of medicine today look at combina-
tions of factors, including family history, lifestyle patterns
and lab results, in order to predict complex conditions
like mortality in intensive care or life expectancy with cancer.
In view of these other accomplishments, and when a
combination of many shoulder dystocia “red flags” occurs,
it is hard to convince a jury that these factors were collec-
tively insignificant.

One of the red flags that makes a case of shoulder
dystocia difficult to defend is an incomplete medical
record. However, often there is a reason for the poor doc-
umentation of this particular medical problem. “Almost
everyone is flagged as ‘at-risk’ according to the ACOG
list of risk factors,” says Mary Veronica Daly, MD, FACOG,

who has practiced full-time obstetrics and gynecology for
27 years in Morris County. “It is unreasonable to expect
clinicians to raise the issue of shoulder dystocia–a fright-
ening complication–with almost all mothers who actually
have a very remote likelihood of brachial plexus injury.”
Shoulder dystocia with persistent brachial plexus injury
occurs in approximately 1 out of every 5,000 to 10,000
vaginal births. Daly pointed out that even when risk

factors are identified, it is not clear what should be
done. The indications for recommending prophylactic
cesarean described in the ACOGguidelines are very stringent.
According to this guideline, offering a cesarean to avoid
shoulder dystocia is recommended if the baby is thought to
weigh more than 9.9 pounds in a mother with diabetes or
11 pounds in a mother without diabetes. Such large babies
are found in less than 1 percent of all pregnancies. Even a
great majority of women who do go on to have births with
persistent injury have babies who weigh less. Therein was a
medico-legal dilemma for clinicians–almost all mothers have
at least one risk factor; few qualify for elective cesarean, and
most injured babies weigh less than the level used to rec-
ommend cesarean to avoid shoulder dystocia. Thus in the
past, no coherent clinical construct existed within which a
practicing obstetrician could address risk factors and
appropriately counsel the patient.

Still, the escalating cesarean rates would be expected
to reduce the occurrence of shoulder dystocia; however,
other underlying factors such as rising rates of maternal
obesity continue apace. Maternal obesity is in itself a problem
and causes babies to be large for gestational age. This combi-
nation is particularly conducive to shoulder dystocia with
injury. Cesarean delivery also carries more complications for
obese women. Hence, clinicians may be naturally reticent
to recommend cesarean with its common complications in
order to prevent a potential complication that is so rare
they may never see it in their own lifetimes.

Considering these facts, exactly what does a clinician
say to a mother with risk factors for shoulder dystocia? It is
with little surprise that Steven L. Clark and colleagues found
poor documentation in 54 percent of litigated shoulder
dystocia cases.1

IDENTIFIED OPTION TO RESOLVE
THE MEDICAL DILEMMA

Knowing that shoulder dystocia is an obstetrician’s
nightmare, it was a natural focus for PeriGen, Inc.
researchers. PeriGen, Inc. is a technology-enabled pro-
fessional services company specializing in clinical quality
improvement and risk reduction in obstetrics. Emily Hamilton,

“The members of our research team

began with clinical intuition
from many years of clinical experience

that convinced us that the combination

of a short, heavy mother with a

large baby presented a much

more worrisome risk of shoulder

dystocia than that same baby in a tall,

slender mother.”
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MD, FRCSC, FACOG, is an obstetrician gyne-
cologist and Senior Vice President of Clinical
Research at PeriGen; she is also the inventor of
the PeriCALM Shoulder Screen™ patented tech-
nology who well knows the backstory of her
invention: “The members of our research team
began with clinical intuition from many years of
clinical experience that convinced us that the
combination of a short, heavy mother with a large baby pre-
sented a much more worrisome risk of shoulder dystocia
than that same baby in a tall, slender mother. Some simple
mathematical functions looked promising, so we went on to
use advanced biostatistical methods to determine: 1) what
were the most significant factors associated with brachial
plexus injury and 2) how those factors could be arranged
together so that we could most efficiently differentiate the
women who would have the problem from those who
would not. How the factors are combined is key–no one
before had applied this method to the problem of shoul-
der dystocia with brachial plexus injury.” Dr. Hamilton notes
that the PeriCALM Shoulder Screen™ method helps clini-
cians identify which mothers are at very high risk and over-
all detects four to five times more of the persistent injury
cases than do the standard methods.

Step 1. A simple checklist applied at 36 weeks iden-
tifies which expectant mothers are recommended for
further testing. Additional mothers may be tested, if
desired.
Step 2. Clinicians enter seven common items, such as
mother’s height and weight, gestational age and esti-
mated fetal weight, on their own secure PeriCALM
Shoulder Screen™ website as shown on Figure 1.
Step 3. A risk assessment is then calculated by the
application, which provides graphical and numerical
estimates of the mother’s risk.
Step 4. The website contains specialized consent
forms so that a mother can attest to understanding
her own risk, the limitations of estimating risk, available

delivery options and her preference for delivery
method. A delivery summary template is also available
that includes the elements that should be documented
when shoulder dystocia occurs.

KEY BENEFITSOF THE PERICALMSHOULDER SCREEN™2

• Assesses risk of shoulder dystocia with injury at
or before the onset of labor

• Uses easily available measures
• Enables clinical teams to communicate risk numeri-
cally and graphically to patients

• Provides written confirmation of the mother’s
participation in decisions about her risk of shoul-
der dystocia with injury and the planned method of
birth

IMPLEMENTATION OF A SOLUTION
Everyone involved in implementing the PeriCALM

Shoulder Screen™ Program was well aware that many
research ideas never translate to clinical practice. The
decision to move forward resulted in collaboration
between PeriGen and MDAdvantage™. In this case study,
MDAdvantage™ provided leadership and communicated
a clear and definitive change in practice policy to its par-
ticipating physician insureds. PeriGen provided clinician
education and web access to the Program.

“We estimate,” notes Goley, “that more than 50,000 of
our insureds’ patients have passed through this process.”
The results of this PeriCALM Shoulder Screen™ Pro-
gram have been extremely positive. In fact, Dr. Daly
notes that her experience with the Program to date, as
summarized in Table 1, has exceeded expectations in
several ways:

• Obstetricians appreciated having an actual numerical
estimate of risk so they could explain to a mother

The PeriCALM Shoulder Screen™ Program

has four quick steps: 4STEPS

FI
G
U
R
E
1

Sample Secure PeriCALM Shoulder Screen™ Website
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that her risk was based on the best available informa-
tion on her combination of factors.

• Even though tested mothers had some risk factors,
most had results indicating a very low likelihood of
shoulder dystocia with injury. This was reassuring to
mothers and their doctors.

• For those with positive results, the conversation was
facilitated with the numerical estimates of risk and
the graphical displays that allowed the mother to
actually see how close or far she was from the norm.
Informed consent regarding route of delivery was
easily obtained and documented.

• There were no increases in the primary cesarean
rates. Although the small group of patients with
elevated results had very high cesarean rates over-
all, this was offset by a tendency for lower section
rates in women at risk who had reassuring results
from the PeriCALM Shoulder Screen™ test. This
observation has been replicated in other hospitals
and clinics.3,4

• Finally, and most notably, the rate of shoulder dys-
tocia fell by 50 percent as is shown in Table 1.

REFLECTIONS ON KEY SUCCESS FACTORS
Many factors contributed to the success of this

implementation of the PeriCALM Shoulder Screen
Program. “The first step to success,” says Goley,
“occurred when someone questioned the status quo
and was unwilling to accept the assertion that the
problem of shoulder dystocia-related injury is insur-
mountable.”

The second factor was deciding to move forward with
a new approach based on abundant good evidence
rather than maintaining the status quo until perfect evi-
dence of effect was obtained. There are no prospective
randomized clinical trials on any technique to reduce
shoulder dystocia with permanent brachial plexus injury
because such trials would require enrollment of 500,000
patients to ensure statistical confidence. Nevertheless, it
is possible to gain assurances using other methods. Many
insurance groups sent PeriGen data on babies, with and
without shoulder dystocia injuries, from different geo-
graphical regions throughout the United States. The
model performed as expected with very little variation on
this retrospective data. Prospective studies, such as the
one described here, and peer-reviewed articles on addi-
tional studies from different locations collectively also
help to build a credible body of evidence.3-6

The third factor was ‘logistics.’ Given the excessive
demands on clinician time, the actual process needed to

“The results of this

PeriCALM Shoulder

Screen™ Program have

been extremely
positive.”
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be quick and easy, inexpensive and readily available.
The application performing the risk calculation works
over the Internet and hence was simple to deploy and
took only a few seconds per test.

The last factor was an effective local steering committee
that had the authority and willingness to set clinical practice
guidelines.

The next milestone will be the completion of research-
in-progress to assess rates of temporary injuries associated
with shoulder dystocia. Although these injuries do not tend
to have direct legal repercussions, they are an important
bellwether for the expected effect on permanent injuries.

THE NEXT STEP
The introduction of the PeriCALM Program is just the

beginning. “Today,” says Dr. Hamilton, “PeriCALM Shoulder
Screen™ estimates risks with factors known at the end of
pregnancy. Tomorrow, when we have more labor information,
it may be possible to update a mother’s risk depending
upon how her labor has evolved.”

Additionally, the PeriCALM Shoulder Screen™ likely will
complement simulation training. Many medical institutions
use simulation training on delivery techniques and team
interactions to ensure that delivery room staff works effi-
ciently to resolve shoulder dystocia expediently and with-

Rates of Cesarean Delivery (CD) and Shoulder Dystocia

(SD) Over Three-Year Period for Physicians Insured by

MDAdvantage™ at Atlantic Health System, New Jersey.TA
B
LE

1

Year 1 Year 2 Year 3 (YTD) P

All Births 2721 2372 1414

Total CD % 1011 (37.2%) 932 (39.3%) 559 (39.5%) 0.095

Primary CD % 571 (21.0%) 534 (22.5%) 265 (18.7%) 0.224

Repeat CD % 440 (16.2%) 398 (16.8%) 294 (20.8%) <0.001

SD/All Births % 48 (1.8%) 40 (1.7%) 13 (0.9%) 0.056
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out injury. According to Dr. Hamilton, the PeriCALM
Shoulder Screen™ helps identify the pregnancies with the
greatest risk of injury so they can be avoided with cesarean,
and simulation training helps to ensure optimal clinical
response for the remaining cases. “Together,” says
Dr. Hamilton, “these two approaches have great potential
to reduce lifelong impairment from shoulder dystocia. I
believe that one day we will look back at this problem
and wonder why it took us so long to come to a better
approach.”

Emily Hamilton, MD, FRCSC, FACOG, is an obste-
trician gynecologist and Senior Vice President of Clinical
Research at PeriGen.

Mary Veronica Daly, MD, FACOG, a partner in Life-
line Medical Associates, has practiced full-time obstetrics
and gynecology for 27 years in Morris County, New
Jersey.

Robert B. Goley is Senior Vice President, Claims and
Risk Management, MDAdvantage™ Insurance Company
of New Jersey.
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dystocia with brachial plexus injury: Is it completely
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“I believe that one day we will look back at this problem and wonder why it
took us so long to come to a better approach.”
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Doctors and medical professionals are constantly facing
challenges given the sweeping changes in healthcare laws
and reimbursement and insurance practices and proce-
dures. These same daunting challenges can put pressure
on the staff, employees, nurses and, most of all, the
patients. As a result, physicians must continually be thinking
of new and inventive ways to run a practice and communicate
with key stakeholders.

So, how are you, as a healthcare
professional, currently communicating
that you are not only aware of these chal-
lenges but also are thinking of creative
ways to face them? Following are some
concrete ways you can begin to think outside the box when
communicating and leading as a physician in New Jersey:

Don’t get stuck in place by past practice.
Just because something has always been done one way,
doesn’tmean that you can’t ever rethink or change theway you
do it going forward. If you hear yourself saying, “That’s just the
way it is,” pause and rethink your stance. The article on shoul-
der dystocia by Dr. Hamilton, Dr. Daly and Robert Goley [see
page 18] is a perfect example of how healthcare providers
can move forward by discarding old assumptions. This team
had to decide whether to maintain the status quo while
waiting for perfect clinical evidence or to move forward with
a new approach based on sound observational evidence.
They chose to move forward with a leap of faith. Although
you may not be in a position to change treatment protocols,
you certainly can communicate to your team that you are
open to new ideas. Just because you’ve never tried flex-
hours, or telecommuting, or social networking or any other
of the many new business practices out there, doesn’t mean
you can’t talk about them and perhaps try a few. If you see
a problem, don’t assume you’re stuck with it. Take the sit-
uation as an opportunity to look for solutions. When you do
this, the results can be groundbreaking. Never be afraid to

take a peek at what’s outside the walls of the box.
Utilize social media and other technology to

communicate with your patients. Recently, I received a text
message from my dentist not only confirming my
appointment but also listing the number where I should
call if, for whatever reason, I could not make it. Since I had
booked the appointment six months earlier, this reminder
was not only important for me (since frankly I had forgot-
ten about it), but it was also a great tool for my dentist
since, in this instance, I did have to cancel, and he was
able to open up the appointment for another patient.

In addition to texting, use Facebook, Twitter and
other social media platforms to keep patients, as well as
your medical staff, informed about the latest developments
and advancements in healthcare. This kind of communi-
cation can also be used to help your patients and their
families who struggle to understand how to navigate the
constantly evolving rules and regulations when it comes
to their health insurance. Leading your team and your
patients through challenging times means keeping them
up-to-date with information that is relevant to them so
that they can make the best decisions. Social networking
tools help you to do this easily and efficiently.

Communicating and Leading

“Outside
the Box”By Steve Adubato, PhD
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Make a house call. Not in the traditional sense, but
pick up the phone and call a patient at home to check in.
It is too easy to get so caught up in day-to-day tasks and
forget that there may be a patient you haven’t seen in a
while who warrants that personal touch. Consider making
a call to say something like: “Mr. Jones, I haven’t seen
you in a while, and I just wanted to check in to see how
everything is going. How have you been feeling?”
Consider the positive impact this quick call will have on
Mr. Jones’ day–and very likely on his health if he has been
putting off a needed visit to your office. Or, if you are
unable to personally make the call to Mr. Jones, assign a
specific team member to do so–one who has exceptional
communication skills.

Stop having unnecessary meetings.
In a world filled with information over-
load, too many people think that
there should be more meetings
to share all that information
when, in fact, fewer meetings
would be more beneficial.
Calling a meeting every
time a policy changes or a
new piece of healthcare
legislation is released can
overwhelm your team while
costing them valuable time.
Instead, if you have informa-
tion you want to share with
your team, consider creative
alternatives, such as sending the
information in an e-mail or newsletter
so that it can be read and digested at a
time that is convenient to the recipient. If you feel
that you want to add your own thoughts or comments,
simply add a cover letter that includes your analysis.

Keep burnout in check.We’ve all heard colleagues
say things like: “I worked until midnight and then was in
the office again at 7 this morning.” Or, “I missed my son’s
baseball game this weekend because I was on call.” While
deadlines are important, as is being “on call” for medical
or other health-related emergencies, it is equally impor-
tant to recognize that the people on your team have a life
outside work that may include children, hobbies or

other activities. Thinking out-
side the box means finding
ways to let your team mem-
bers know that you are not
only aware of their life
outside the workplace
but also care enough to let
them enjoy it once in a
while. That’s right–let them
leave early one day. Or invite

them to choose a day every
quarter that they spend doing

whatever they enjoy most. In the
long run, it will help to avoid burnout

while making your team members more
focused and productive when they are in the

office. This kind of consideration also shows that you are
a leader who is not only concerned about running an
efficient and productive practice but who also cares about
the people who work day in and day out to keep that
practice afloat.

Steve Adubato, PhD, is a four-time Emmy Award-
winning anchor for Thirteen/WNET (PBS) and is a media
analyst for MSNBC. He is a motivational speaker and
Star-Ledger columnist who has written extensively on
doctor-patient communication.

“Just because something has

always been done one way,

doesn’t mean

that you can’t ever rethink or

change the way you do it going forward.

If you hear yourself saying,

‘That’s just the way it is,’

pause and rethink your stance.”
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The 2011 honorees included: (front row) Sylvia Christakos, PhD; Deborah Spitalnik, PhD;
(back row) Masayori Inouye, PhD; Judith Persichilli, RN, BSN, MA; Stephen Lowry, MD, MBA; and Mark Zucker, MD, JD.

HONOR NEW JERSEY’S HEALTHCARE LEADERS
2011 EDWARD J. Ill EXCELLENCE IN MEDICINE AWARDS®

&

A group of outstanding New Jerseyans were lauded on May 4, 2011, when the
Edward J. Ill Excellence in Medicine Foundation honored physicians and
healthcare leaders. These coveted awards are among the highest honors given
in New Jersey’s medical community.By Janet S. Puro, MPH, MBA



SUPPORTING THE FUTURE OF HEALTHCARE
IN NEW JERSEY

In addition to the awards bestowed upon this year’s
honorees, the Foundation’s fund-raising efforts enabled
the donation of $50,000, split among six New Jersey
healthcare students. This was an increase from the three
scholarships awarded in 2010.

“We are thrilled that profits from the 2011 program,
for the second consecutive year, will go directly to the
Edward J. Ill Excellence in Medicine Scholarship Fund to
help more New Jersey healthcare students pay for their
education,” said Patricia A. Costante, Chairman and CEO
of MDAdvantage™. “The fund was created to encourage
young people to study healthcare in New Jersey and to
help improve access to healthcare forNew Jersey residents.”

This year, the Foundation introduced the Excellence
in Medicine Scholarship Honor Roll and proudly rec-
ognizes lead contributor and Excellence
in Medicine Society member Kern,
Augustine, Conroy & Schoppmann,
PC for its support in promoting
excellence in medicine.

Paul J. Hirsch, MD, Chair-
man of the Edward J. Ill Excel-
lence in Medicine Foundation,
stated, “We honor these
exceptional physicians,
executives, educators and
organizations, whose com-
mitment to health, edu-
cation and research has
forever changed and
markedly improved the deliv-
ery of healthcare in New Jer-
sey and around the world.”

To learn more about this
year’s honorees and their per-
spectives on healthcare, see
the Winter 2011 and Spring
2011 issues of MDAdvisor.

The Edward J. Ill Excellence in Medicine Foundation
is now accepting nominations for the 2012 awards pro-
gram. The deadline for nominations is August 19, 2011.
For more information on the awards program and the nomi-
nation process, visit www.EJIawards.org.

2011 Scholarship Recipients:
Front row: Cara Bergamo (UMDNJ-RWJMS);
Shurika Perry (UMDNJ-SHRP);
Amanda Ganza (UMDNJ-NJMS);
Heather Neidle (SHU-SHMS);
Back row: Patricia Costante;
Farhad Modarai (UMDNJ-SOM);
George Heinrich, MD; Paul Hirsch, MD;
and John Castronova (UMDNJ-NJDS)
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It is with profound sadness that the Foundation recognizes the sudden passing of
Stephen F. Lowry, MD, MBA, on June 4, 2011.

Dr. Lowry received the 2011 Outstanding Medical Research Scientist Award in the
Clinical Research category. He was Professor and Chair of the Department of Surgery and
Senior Associate Dean for Education at the UMDNJ–Robert Wood Johnson Medical School.

The Edward J. Ill Excellence in Medicine Foundation was deeply honored to have the
opportunity to acknowledge Dr. Lowry and his many significant accomplishments. Not only
was he one of the leading surgical researchers in the country, but he was also devoted to
developing and mentoring other physicians and scientists. He will be greatly missed.

Janet S. Puro, MPH, MBA, is Vice President, Business Development and Corporate
Communications, at MDAdvantage™ Insurance Company of New Jersey.

HONOR YOUR PROFESSION
BY HONORING YOUR PEERS.

NOMINATIONS NOW BEING ACCEPTED FOR 2012.
EDWARD J. ILL PHYSICIAN’S AWARD®

PETER W. RODINO, JR., CITIZEN’S AWARD®

VERICE M. MASON COMMUNITY SERVICE LEADER AWARD

OUTSTANDING MEDICAL EDUCATOR AWARD

OUTSTANDING MEDICAL EXECUTIVE AWARD

OUTSTANDING MEDICAL RESEARCH SCIENTIST AWARD
FOR CLINICAL RESEARCH

OUTSTANDING MEDICAL RESEARCH SCIENTIST AWARD
FOR BASIC BIOMEDICAL RESEARCH

Log on to www.EJIawards.org for nomination guidelines and further information about the event, or call us at 609-803-2350.
Nominations are open to all New Jersey physicians, healthcare professionals and community leaders, and should be submitted to:

Paul J. Hirsch, MD, Chairman, Edward J. Ill Excellence in Medicine Foundation, c/o MDAdvantage
Two Princess Road, Suite 2, Lawrenceville, NJ 08648

Nominations may also be submitted electronically to Jpuro@EJIawards.org.

&

FOR MORE THAN 70 YEARS, A TRADITION OF HONORING EXCELLENCE.
Written nominations will be accepted through August 19, 2011.

IN MEMORIAM





Excellence in Medicine Society

$15,000 +

2011 Excellence in Medicine Scholarship Honor Roll

Healthcare
Innovator
Society

Healthcare
Advocate
Society

Healthcare
Supporter
Society

$5,000 - $7,499

Vaslas Lepowsky Hauss & Danke LLP

$2,500 - $4,999

Patricia A. Costante

Dr. & Mrs. George F. Heinrich

Paul J. Hirsch, MD

Prem Belani
(on behalf of PriMed Consulting)

Advanced Practice Strategies

TD Bank

Guy Carpenter & Company, LLC

$1,000 - $2,499

The Edward J. Ill Excellence in Medicine Foundation would like to thank
the 2011 Excellence in Medicine Scholarship Honor Roll members.

This Honor Roll recognizes healthcare institutions, corporations, foundations
and individuals who join MDAdvantage™ Insurance Company of New Jersey
in demonstrating their support for promoting excellence in medicine

by providing significant contributions.

Proudly sponsored by:
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If you find yourself in the unfortunate position of being
named as a defendant in a medical professional liability
lawsuit, one of the first issues to address with your insurer is
the retention of an attorney to defend you. Doctors insured
through a hospital or medical group that is also named in
the suit may be asked by the insurer to waive any potential
conflicts of interest to facilitate a cooperative and efficient
joint defense. Or if you are employed by a hospital or med-
ical group, you may have been asked to sign a contract that
includes an agreement to waive any conflicts that may arise
in medical negligence lawsuits, ostensibly for reasons of
cost and in the interest of advancing a unified defense.

TO WAIVE OR NOT TO WAIVE
If you agree to waive the conflict, whether in

response to a request by defense counsel assigned to
represent you by an insurance company, or via contract or
specifically at the urging of the insurance company, you
and the hospital or medical group will be defended by a
single attorney. Unfortunately, a joint defense can, and
often does, cause problems for physicians when their
interests diverge from those of the hospital, medical
group or other physicians within the same practice. For
this reason, it is important to understand the rights you
are being asked to waive and the potential implications

By Savannah Sellman, Esq. and Margaret Porto, Esq.

Conflicts Between Physicians and
Hospitals/Medical Groups in Medical Negligence Lawsuits:

THEIMPORTANCEOF
KEEPING OWNYOUR

COUNSEL
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this can have for your defense.
A request to waive conflicts of interest may look

something like this:

LAWYERS’ ETHICAL CONDUCT…YES, IT DOES EXIST!
The New Jersey Rules of Professional Conduct for

attorneys provides that a conflict of interest exists where
there is a significant risk that the representation of one or
more clients will be materially limited by the lawyer’s
responsibilities to another client, some third person or by
a personal interest of the lawyer.1

Because your rights under an insurance policy and
your liability in a lawsuit may differ from those of your
codefendants, the lawyer’s representation of the hospital
or medical group may materially limit the defenses
and strategies your lawyer can assert on your behalf.
However, notwithstanding the existence of a conflict of
interest, a lawyer still can ethically represent you if you
meet the following criteria:
1 – You and the hospital or medical group give informed

consent, confirmed in writing after full disclosure and
consultation, including an explanation of the common
representation and the advantages and risks involved.
2 – The lawyer reasonably believes that he or she will be
able to provide competent and diligent representation to
each affected client.2

CONFLICTS BETWEEN DOCTORS AND
HOSPITALS–THE BLAME GAME

Potential and actual conflicts between doctors and
hospitals in medical professional liability lawsuits are common.
Frequently, however, the conflicts are not initially apparent,
but arise later in a case, after independent physician experts
have evaluated the care provided by the hospital or
medical group and the doctor; this is especially true when
settlement decisions are being made. While you can revoke
your waiver of conflict at that time, you should be aware
that the communications you made with the shared
defense counsel will not be subject to the attorney-client
privilege. Further, due in part to terms favoring hospitals
and medical groups in professional liability insurance
policies written through the hospital or medical group, it
may be difficult for your personal counsel to position the
case more favorably for you after the conflict has arisen and
the defenses already are well underway and conveyed to
the plaintiff and the court.

The most common type of conflict arises when a defen-
dant, rightly or wrongly, seeks to deflect blame to one or all
of the codefendants. While one would like to believe that
the quality of one’s professional services will stand on its
own merit, the reality can diverge dramatically from the
ideal. In reality, if you are being sued because someone else
was negligent, it likely will benefit your defense to be able
to point that out. However, if you have waived conflicts and
share an attorney with the negligent party, your attorney will
have a duty to protect the negligent party from a finding of
negligence and, consequently, will not be able to advance
this defense on your behalf.

When a lawsuit contains allegations against both you
and the hospital or medical group, the blame game
becomes more complicated. For example, medical negli-
gence lawsuits can be brought against hospitals on three
general theories:
1 – The hospital was negligent (e.g., failed to provide
appropriate facilities, staffing or procedures).
2 – Hospital employees were negligent (that is, employed

Dear Dr.______________:
Our law firm recently was retained by your

insurer to defend you and [Hospital/Medical
Group] in the lawsuit filed against you by [Plaintiff].
This letter constitutes a conflict waiver and serves
to formally advise you of potential conflicts with
regard to our representation of all defendants in
this matter and to obtain your written consent to
allow us to proceed.

Based upon our initial review of [Plaintiff’s]
allegations, we perceive no actual conflicts of interest.
There is a possibility, however, that a disagreement
could arise with respect to certain defense issues,
such as how the [Plaintiff’s] injuries allegedly were
sustained and which party is responsible for [Plaintiff’s]
alleged damages.

We encourage you to seek the advice of
independent counsel regarding this request for a
conflict waiver, and we welcome any discussion
regarding potential conflicts of interest. If you consent
to our representation of you and [Hospital/Medical
Group], please sign below and return this letter to
me by facsimile or mail.
Sincerely,
[Lawyer]
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medical and staff workers provided
substandard care to patients,
including failing to inform the doc-
tor of critical information).
3 – Independent physicians, who
were reasonably mistaken for hospital
employees, were negligent in their
duties. The last theory, that of apparent authority (other-
wise known as apparent or ostensible agency), is unusual
outside the hospital context.3

SHIFTING INDEMNITY
In response to the added liability hospitals face under

the apparent authority doctrine, many have sought con-
tractual protection from the doctors to whom they grant
privileges. Frequently, the terms of hospital contracts with
medical groups or independent physicians contain indemnity
clauses requiring the physician to defend and repay the
hospital for any loss caused by the physician’s negligence
and vice versa. However, even in the absence of a contrac-
tual indemnity provision, the hospital still may seek to
recover under the common-law doctrine of indemnity–an
equitable doctrine that allows a court to shift the cost from
a less culpable party to the more culpable party to prevent
a result that the court regards as unjust or unsatisfactory.4

These indemnity rights can create conflicts of interest
between physicians and the hospital because these rights
incentivize the hospital to shift blame to the doctors rather
than admit negligence by hospital staff or the hospital itself.

Indemnity rights also impact settlement decisions,
another area where conflicts frequently arise. Reasonable
doctors, on one hand, and hospitals and medical groups, on
the other hand, frequently disagree about whether a case
should be settled, how much should be paid in settlement and
how the settlement should be allocated for purposes of
reporting to the National Practitioner Data Bank (NPDB)
and the New Jersey Division of Consumer Affairs. As the
primary insured, hospitals and medical groups frequently
have substantially more control over how settlements are
effected and allocated than individual physicians.

In Webb v. Witt, an attending obstetrician was sued for
alleged birth injuries along with the hospital, the attending
intern and the chief resident. All defendant physicians were
covered as “other insureds” under the hospital’s policy and
agreed to waive conflicts to allow for a joint defense with a
single lawyer. After evaluating the evidence, the hospital

decided it was in all defendants’ interest to enter into a
joint settlement that did not apportion responsibility
among the three physicians. The attending obstetrician
objected to the settlement on her behalf and retained
independent counsel. Her lawyer argued that an unallo-
cated settlement did not reflect the obstetrician’s minimal
involvement in the care of the injured baby and would
have a negative impact on the obstetrician’s practice and
ability to obtain professional liability insurance in the
future. On appeal, the Appellate Division of the Superior
Court of New Jersey held that in the absence of a pro-
vision in the hospital’s insurance allowing control of the
settlement by the obstetrician, the obstetrician had no
contractual, statutory or equitable right to oppose the
settlement or demand apportionment of responsibility
for reporting to the NPDB or the New Jersey Division of
Consumer Affairs.5

BENEFITS OF HAVING YOUR OWN
DEFENSE COUNSEL

The Webb decision clearly demonstrates the impor-
tance to a defendant physician of having his or her own
defense counsel involved before a potential conflict
becomes an active conflict. Even in the absence of direct
control over settlement decisions, an independent
defense counsel would have been able to consider the
obstetrician’s interests in conjunction with those of the
hospital and other doctors. Independent counsel would
then have been able to establish the obstetrician’s limited
responsibility prior to settlement discussions. Thus,
counsel would likely have been able to achieve a dis-
missal of the obstetrician or at least a settlement that
properly allocated an amount to the obstetrician more
closely commensurate with her degree of responsibility
for the child’s injuries.

HOW TO PROTECT YOURSELF
In view of the conflicts that can arise between doctors

and hospitals, how can a doctor protect him- or herself?

“Before waiving conflicts and agreeing to representation of
multiple defendants by a single lawyer, physicians are well
advised to discuss potential conflicts at length with defense
counsel and, if necessary, with separate personal counsel, at
the outset of litigation.”
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First and foremost, before signing a contract with a
hospital or medical group, check insurance and indemni-
fication clauses to ascertain whether you are waiving any
important rights that can affect your ability to protect
your interests in the event of a lawsuit naming both you
and the hospital or medical group.

Second, if you are sued along with the hospital or
medical group in a lawsuit that involves substantial
damages, be aware that the hospital or medical group
may wish to keep you in the lawsuit in order to access
your policy limit rather than face the potential need to
contribute any amount in excess of the policy limit award
from personal assets. Therefore, before waiving any per-
sonal rights at the request of your assigned defense
counsel discuss with the defense counsel assigned to you
the specifics of any and all potential conflicts of interest
between your codefendants and you. Make certain
defense counsel is aware of your interest in protecting
yourself from being saddled with liability more properly
allocated to your codefendants. Make certain your
defense counsel will seek to dismiss you from the litiga-
tion if your involvement is minimal.

Third, if you have any hesitation about the quality or
scope of advice conveyed to you by the assigned
defense counsel, consider consulting an independent
attorney regarding the potential conflicts that may arise
and your rights under your insurance policy. If you receive
a reservation of rights letter or the insurers warn you
of the prospect of an excess of policy limit award, it is
advisable to seek advice from your personal lawyer.

Finally, if you agree to waive conflicts, be vigilant on
your own behalf as to the assertion of any rights or

defenses you may have against your codefendants. Be
prepared to revoke your conflict waiver agreement if it
becomes necessary to protect your interests by asserting
those defenses.

CONCLUSION
While there are legitimate reasons for insurers to assign

a single lawyer to represent codefendants, including the
strategic advantage of advancing a unified defense and
cost savings, physicians must be vigilant about waiving
potential conflicts. As detailed above, it appears that when
conflicts arise, they often are resolved in manners that are
not always in the physician’s best interests. Before waiving
conflicts and agreeing to representation of multiple
defendants by a single lawyer, physicians are well advised
to discuss potential conflicts at length with defense counsel
and, if necessary, with separate personal counsel, at the
outset of litigation. It may well be necessary for physicians
sued along with hospitals and/or medical groups to decline
to waive conflicts and, instead, insist on sole representation
by defense counsel experienced in medical negligence
defense.

Savannah Sellman, Esq. is a Clyde & Co. consultant in
San Francisco, California, specializing in areas of professional
liability and healthcare matters in the context of insurance
and reinsurance. Margaret Porto, Esq., is a Clyde & Co.
associate, specializing in the areas of professional liability
and insurance litigation.

1 New Jersey Courts. (1984, September 10). Rules of Professional
Conduct. RPC§1.7(a). www.judiciary.state.nj.us/rules/apprpc.htm

2 New Jersey Courts. (1984, September 10). Rules of Professional
Conduct. RPC§1.7(b). www.judiciary.state.nj.us/rules/apprpc.htm

3 See, e.g., Arthur v. St. Peters Hospital, 169 N.J. Super 573,
405 A.2d 443 (App. Div. 1979); Cordero ex rel. Cordero v.
Christ Hospital, 403 N.J. Super 306, 958 A.2d 101 (App.
Div. 2008).

4 Promaulayko v. Johns Manville Sales Corp., 116 N.J. 505,
562 A.2d 202 (1989).

5 Webb v. Witt, 379 N.J. Super 18, 876 A.2d 858
(App. Div. 2005).
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