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Welcome toMDAdvisor. As the Editor-
in-Chief, I am honored to be involved
with this publication. Physicians have
identified a need for a quality medical
journal in New Jersey, andMDAdvisor
has been created to fill that void. Our
intended audience consists of physi-

cians, nurses and other practitioners licensed to
practice in New Jersey, as well as public-health
professionals and others who have an interest in
New Jersey healthcare.

Medicine as a profession and healthcare as a
business are, of course, universal – andMDAdvisor
will certainly include topics that are global in
nature. But at the same time, the geography,
climate and location of New Jersey expose its
citizens to illnesses and conditions which those
who live elsewhere might not experience.
Furthermore, working under the mandates of the
state of New Jersey legislature and bureaucracy,
we face many issues unique to that system of gov-
ernance. Therefore,MDAdvisor will contain articles
of interest about the diagnosis and treatment of
medical conditions especially pertinent to New
Jerseyans and will keep our readers abreast of
relevant socioeconomic and political develop-
ments. The Editorial Board and I believe that

physicians and other healthcare providers in New Jersey
will greatly benefit from a journal directed specifically
toward healthcare issues in their state.

To ensure that all articles meet high standards of accuracy
and quality, the Editorial Board has established stringent pub-
lication criteria. MDAdvisor is a peer-reviewed publication, and
to this end, we have recruited a panel of experts who read and
critically evaluate each article submitted. Two such peer reviews
are required before articles are considered publishable.

I hope that you will consider contributing articles to
MDAdvisor in order to voice your concerns about issues of
interest to you and to open a dialogue among New Jersey
medical and healthcare professionals. MDAdvisor gives us
all a place to read, share and experience the interchange
of ideas. I hope you enjoy reading it.

Sincerely,

Henry H. Sherk, MD
Editor-in-Chief

MDADVISOR 1

PROTECT YOUR PRACTICE, PROTECT YOUR REPUTATION AND PROTECT YOURSELF WITH MDADVANTAGE.

Let’s face it, when it comes to malpractice lawsuits, there are no winners. That’s
why at MDAdvantage, we are committed to providing services for our insured
physicians that help them limit their liability, reduce exposure to risk and regain
the freedom to practice medicine.

Our philosophy is simple; avoiding a lawsuit is better than winning one. But should
the need arise, our seasoned claim staff, along with a specialized team of defense
attorneys across the state, stand prepared to rigorously defend our physicians.

If you’re a physician in New Jersey, don’t take chances. Call us and find out how
you can get the MDAdvantage.

“SOMETIMES, EVEN WHEN YOU WIN,
YOU LOSE.”

A LEADING PROVIDER OF MEDICAL PROFESSIONAL LIABILITY INSURANCE IN NEW JERSEY
Two Princess Road, Suite 2 • Lawrenceville, NJ 08648 • 888-355-5551 • www.MDAdvantageonline.com

MDAdvantage Insurance
Company of New Jersey is
pleased to present this inau-
gural issue of MDAdvisor: A
Journal for the New Jersey
Medical Community. The
goal of MDAdvisor is to

provide New Jersey physicians and other
healthcare providers with important, up-to-date
medical information in a friendly and eye-catching
format. It is our honor to publish MDAdvisor in
cooperation with our talented editorial board,
led by the highly esteemed Henry Sherk, MD as
Editor-in-Chief.

As a company built by physicians for physi-
cians, MDAdvantage is about one thing – the
New Jersey physician. MDAdvantage’s dedication
to New Jersey’s physicians extends beyond
the provision of medical professional liability
insurance. We at MDAdvantage are committed
to serving physicians as advocates, educators
and partners in the delivery of healthcare.

We heard from our physicians that there was a need for
a New Jersey-based, peer-reviewed medical journal and
have therefore made this a key initiative in 2008. MDAdvisor
is an important extension of the many services we provide,
and we are delighted to support this very important
endeavor in New Jersey healthcare.

It is our hope that you as readers will consider MDAdvisor
your journal and will use it to share your knowledge and exper-
tise. If you have suggestions regarding future topics or have an
interest in submitting an article, please contact theMDAdvisor
staff at 888-355-5551 or at editor@MDAdvisornj.com.

Sincerely,

Patricia A. Costante
Chairman & CEO
MDAdvantage Insurance Company of New Jersey
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1 LETTER FROM THE EDITOR-IN-CHIEF AND THE MDADVANTAGE CHAIRMAN & CEO

4 MDADVANTAGE EDUCATIONAL SEMINARS

6 POINT OF VIEW: NEW JERSEY’S ROLE IN STEM CELL RESEARCH AND
THE FUTURE OF MODERN MEDICINE | By Assemblyman Neil M. Cohen

11 DON’T SAY “MANAGED CARE”; SAY “PATIENT-CENTERED CARE”
| By Steve Adubato, PhD

14 RENEWED CONCERN FOR TORT ACTIONS BASED ON HIPAA VIOLATIONS
| By John Zen Jackson, Esq.

18 A PRIMER ON THE UNINSURED AND THE HEALTHCARE SAFETY NET
IN NEW JERSEY | By Derek DeLia, PhD

24 A CAUTIONARY TALE: TONSILLECTOMY IN MODERN AMERICA
| By Gerald N. Grob, PhD

30 BEWARE OF CONTRACTS PROMISING TO LIMIT YOUR MALPRACTICE LIABILITY
| By David J. D’Aloia, Esq. and Jakob B. Halpern, Esq.

34 ARE PHYSICIANS READY FOR A TERRORIST ATTACK? | By Flaurence Alexis

38 EDWARD J. ILL: HIS LIFE, TIMES AND THE AWARD IN HIS HONOR
| By Henry H. Sherk, MD

44 HOMELAND “MEDICAL” SECURITY: THE PREPARED PHYSICIAN | By Robert B. Goley

48 FINANCIAL PLANNING FOR PROFESSIONAL GROUPS: A FORMULA FOR SUCCESS
| By Michael Wright

52 THE PERFECT STORM: WHEN CONSENT PRACTICES GO WRONG
| By Fay A. Rozovsky, JD, MPH, DFASHRM

56 ANNOUNCEMENT: IMPORTANT INFORMATION REGARDING
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HENRY H.SHERK, MD, Editor-in-Chief

EDITORIAL BOARD

PAUL J. HIRSCH, MD, Deputy Editor
STEVE ADUBATO, PhD
STUART D. COOK, MD
JOHN ZEN JACKSON, Esq.

PERIODICAL PUBLISHING &
BUSINESS STAFF

CATHERINE E. WILLIAMS
Senior Vice President,
Business Development & Corporate
Secretary

JANET S. PURO
Assistant Vice President,
Corporate Communications & Business
Development

MORBELLI RUSSO & PARTNERS
ADVERTISING INC.

PUBLISHED BY MDADVANTAGE
INSURANCE COMPANY OF
NEW JERSEY
Two Princess Road, Suite 2, Lawrenceville,
NJ 08648
www.MDAdvantageonline.com
Phone: 888-355-5551 • Fax: 609-896-8150
Editor@MDAdvisorNJ.com

Material published in MDAdvisor represents only
the opinions of the authors and does not reflect
those of the editors, MDAdvantage Holdings,
Inc., MDAdvantage Insurance Company of
New Jersey, Inc., and any affiliated companies
(all as “MDAdvantage”), their directors, officers
or employees or the institutions with which the
author is affiliated. Furthermore, no express or
implied warranty or any representation of suit-
ability of this published material is made by the
editors, MDAdvantage, their directors, officers
or employees or institutions affiliated with
the authors.

The appearance of advertising in MDAdvisor is
not a guarantee or endorsement of the product
or service of the advertiser by MDAdvantage.
If MDAdvantage ever endorses a product or
program, that will be expressly noted.

Letters to the editor are subject to editing
and abridgment.

MDAdvisor (ISSN: 1937-0660) is published by
MDAdvantage Insurance Company of New
Jersey (“MDAdvantage”). Printed in the USA.
Subscription price: $48 per year; single copy
$14. Periodicals postage paid at Trenton, New
Jersey. Copyright © 2008 by MDAdvantage.
POSTMASTER: Send address changes to
MDAdvantage Insurance Company of New
Jersey, Two Princess Road, Suite 2, Lawrenceville,
NJ 08648.

For advertising opportunities, please
contact MDAdvantage at: 888-355-5551.
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Dear Editor:
As a practicing family physician, I am faced with the medical
needs of the under- and uninsured every day. Lack of
access to a regular source of primary health care, the
inconsistent ability to access necessary medication, and
the difficulty navigating our complicated and sometimes
intimidating healthcare system make this population
especially vulnerable.

Understanding that a visionary and comprehensive
approach to these barriers can improve the health and well-
being of the indigent, and save dollars for the system in
general, has led many organizations to devote substantial
resources to the access problem. For example, in a bold
step, the American Cancer Society will be devoting a majority
of the coming year’s marketing budget to issues relating to
the uninsured.

In Hunterdon County, New Jersey, a unique partnership
composed of the county government, Hunterdon Medical
Center and community/faith-based organizations has come
together to meet the medication needs of its underserved
population. In its three years of existence, the Hunterdon
County Medication Access Partnership has supplied over
$750,000 of medication, demonstrated improved healthcare
outcomes, decreased emergency department utilization
and improved continuity of care for this group. I have been
privileged to play a role in this organization and to work
with all the dedicated people who make the program run.

I encourage other counties and healthcare systems to
develop similar programs, and I wish to sincerely thank
MDAdvantage and the Edward J. Ill Excellence in Medicine
Association for recognizing the achievements of the
Hunterdon County Medication Access Partnership.

Terry E. Shlimbaum, M.D
Lambertville, NJ
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MDAdvantage provides these important seminars to policyholders
and their practice managers at NO CHARGE.

Physicians who are not insured with MDAdvantage are invited
to attend for $100 per seminar.

Risk Managing the “e” in Medical Practice
Tuesday, February 12, 2008
Registration/Breakfast: 8:30 a.m.
Program: 9:00 a.m. – 12:00 p.m.
Location: MDAdvantage Insurance Company of NJ, Lawrenceville, NJ
Speaker: Fay A. Rozovsky, JD, MPH, DFASHRM

MDADVANTAGE INSURANCE COMPANY OF NEW JERSEY
IS PLEASED TO ANNOUNCE THE FOLLOWING UPCOMING
EDUCATIONAL SEMINARS:

To receive more information on our upcoming seminars or to register, log on to
www.MDAdvantageonline.com and look for the “Upcoming Events” section,
or contact us at 888-355-5551.

OUR FREE SEMINARS ARE SPECIFICALLY DESIGNED TO HELP PROTECT YOUR PRACTICE,
YOUR REPUTATION AND YOURSELF.

A LEADING PROVIDER OF MEDICAL PROFESSIONAL LIABILITY INSURANCE IN NEW JERSEY
Two Princess Road, Suite 2 • Lawrenceville, NJ 08648 • 888-355-5551 • www.MDAdvantageonline.com

While many physicians today have been trained on how to treat their patients,
they have never been educated on steps that they can take to help themselves.

Medical malpractice lawsuits, regardless of the outcome, can exact a severe
financial and emotional toll on even the most experienced physicians.

At MDAdvantage, we are dedicated to educating our insured physicians on
ways they can limit their liability, reduce exposure to risk and regain the freedom to
practice medicine. If needed, we stand ready to vigorously defend our clients with a
veteran claim staff and specialized team of defense attorneys.

If you’re a physician in New Jersey, call us and see what a difference having a
proactive advocate in your corner can make.

Protection and peace of mind — that’s the MDAdvantage.

BEFORE YOU FACE A PATIENT,
YOU BETTER TAKE CLASSES IN SELF-DEFENSE.
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Transforming the Trauma of Medical Mistake and Litigation to Physician Empowerment
Tuesday, April 8, 2008
Registration/Dinner: 5:00 p.m.
Program: 5:30 p.m. – 8:30 p.m.
Location: MDAdvantage Insurance Company of NJ, Lawrenceville, NJ
Speaker: Barry Bub, MD

Risk Managing Difficult Communications in the Medical Practice
Thursday, March 27, 2008
Registration/Breakfast: 8:30 a.m.
Program: 9:00 a.m. – 12:00 p.m.
Location: Ramada Inn & Conference Center, East Hanover, NJ
Speaker: Fay A. Rozovsky, JD, MPH, DFASHRM
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Since the discovery of stem cells in the 1960s, scientists
have sensed the potential of these “human blueprint”
cells. Yet, it was not until November 1998, when
scientists isolated and cultivated embryonic stem cells
for the first time, that the full potential for stem cells as
preventative, restorative and regenerative medicine
truly became apparent. These cells could be pro-
grammed to develop into any of the 220 cell types in
the body, revealing the possibility of cures for genetic
disorders, terminal diseases and crippling injuries.

Since that discovery, scientists have uncovered
working adult stem cells in virtually every part of the
body and have located adult stem cells in umbilical
cord blood, placental tissue and amniotic fluid that
can be programmed to behave in many of the same
ways as embryonic stem cells. This past November,
scientists successfully reprogrammed human skin cells
into what appear to be embryonic stem cells by
implanting specific series of genes into the cells.

The advances and discoveries are coming so
quickly that the field of stem cell research is literally
advancing in new directions every day. Each of these
new stem cell discoveries opens new avenues of
research that need to be pursued. To date, the results of
worldwide stem cell research have given us a tantalizing
glimpse of a future where the only limits to improving
human health are the boundaries of our imagination.

STEM CELL RESEARCH and the
Future of

New Jersey’s Role in

By Assemblyman Neil M. Cohen

MODERN MEDICINE
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We are now on the verge of cross-
ing the bridge that leads us from the
scientific theory of regenerative medi-
cine to scientific fact. We wait for the
discovery, which will surely occur,
that will catapult us into the vast pool
of possibility in regenerative medicine.
We patiently await the day when
debilitating and terminal illnesses like
cancer, Alzheimer’s, multiple sclerosis,
Parkinson’s disease and congenital
defects like heart disease become ill-

nesses of the past. We eagerly hope for
the day when the promise of stem cell
research and healing becomes a reality.

On the national level, however, the
Bush administration has impeded fund-
ing even for adult stem cell research
and therefore has kept the promise of
stem-cell-based regenerative medicine
purely in the realm of science fiction.

In August 2001, President Bush
blocked federal funds from being used
to support new embryonic stem cell
research. In an effort to correct this
shortsightedness, in July 2006 and
again in June 2007, Congress passed

the Stem Cell Research Enhancement Act, which would
have loosened the limitations on embryonic stem cell
research by allowing unused frozen embryos from in vitro
fertilization clinics to be used, with the permission of the
donors. With a stroke of his pen, President Bush crushed
the hopes of those who are ill, infirm and dying. Every day,
patients continue to needlessly suffer and die while families
in America continue to lose hope waiting for federal assis-
tance that never arrives.

Without federal support, the advancement of stem cell
research has become the responsibility of the individual state
governments. It is a responsibility that New Jersey has gladly

accepted and embraced. At this critical juncture in the history
of science, New Jersey is seizing the moment by providing
facilities and funding where the best and brightest minds
can unlock the mystery and promise of stem cell therapies.

In 2004, New Jersey Senate President Richard Codey
and I sponsored the New Jersey Stem Cell Research Law,
making New Jersey the second state in the nation to statu-
torily authorize embryonic and adult stem cell research. In
2005, we created the nation’s first publicly funded cord and
placental blood research program and became the first state
to award public funding for embryonic stem cell research.
In 2006, we advanced a law that directed $270 million to
build a statewide system of stem cell and biomedical
research centers. We continue to be vocal supporters of the
millions of dollars in stem cell research grants offered by

the state to public and private research institutes each year.
Unfortunately, in November 2007, New Jersey voters

defeated a stem cell research referendum that would have
provided $450 million for stem cell research efforts in the
state over the next decade. However, despite what critics
may say to the contrary, the defeat of the referendum was by
nomeans a voter rejection of New Jersey’s stem cell research
initiatives. Statewide polling from as late as August showed
that nearly three-quarters of New Jerseyans support stem
cell research. In my opinion, the disappointing failure of the
ballot question was based upon low voter turnout.

Despite this setback, this is by no means the final word
on funding for stem cell research efforts in New Jersey. In fact,
stem cell research supporters and families who have mem-
bers suffering from debilitating illness will now be more
proactive in seeing that the next referendum passes. The
effect has been to energize, rather than diminish, the efforts
of stem cell research advocates.

I, and many of my colleagues in the Legislature, remain
firmly committed to keeping New Jersey at the forefront of
stem cell research. Our state is home to more than 225
biotech and life-sciences companies. Seventeen of the
world’s 20 largest pharmaceutical companies call New
Jersey home. Our already impressive biomedical and phar-
maceutical presence is why New Jersey is considered the
“medicine chest of the world.” We collectively have the
resources to fund cures.

To maintain our leadership, we must continue to be on
the cutting edge of biomedical science. To do that, we must
continue to fervently support stem cell research opportuni-
ties. It is my firmly held belief that, as a state, we have an
obligation to pursue advances in the field of stem cell
research. To do otherwise is to ignore the plight of New
Jersey residents who currently or who may in the future suffer
from cancer, Alzheimer’s, diabetes, Parkinson’s, spinal cord
injuries or other severe nerve damage, heart disease, ALS
and various other crippling and terminal diseases that now
have no apparent cure.

To these people and their families, stem cell research
represents hope – the hope that at some point in the
future, scientists working with stem cells will discover a
breakthrough that will lead to new treatment options,
preventative therapies and cures. It has become a state
responsibility to help science develop these cures.

In addition to the medical cures, the staggering eco-
nomic benefits to be gained from such research are real.

Rutgers University studies predicted stem cell research in
New Jersey would generate more than $1.4 billion in new
economic activity, approximately 20,000 new jobs and nearly
$80 million in new state revenue through 2025. The best
and the brightest scientists will come to our state to partic-
ipate in the historic stem cell research undertakings.

Stem cell research is something that I and others
passionately believe in, and the continued advancement of
stem cell research opportunities in New Jersey is a cause
we should still unconditionally champion. We are not alone.
Every doctor, scientist, technician and student who steps
into a lab; every person and family that hopes for a cure for
themselves or a loved one; every private citizen or corpora-
tion that donates funding; every legislator who casts a vote
in favor of expanding our research base stands with us.

— WE ARE THE VANGUARD OF HOPE.

— WE ARE THE PARAGONS OF DISCOVERY.

— WE ARE THE CHAMPIONS OF PROGRESS.

— WE ARE COMMITTED TO CURE DISEASE.

We believe a simple, elegant truth: Stem cell research
holds the keys to 21st century modern medicine, treatment
and healing.

New Jersey Assemblyman Neil M. Cohen is a Democrat
representing the 20th Legislative District, which encom-
passes part of Union County. A forceful advocate for stem
cell research, he is one of the primary architects of New
Jersey’s landmark stem cell research laws.
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I am thrilled to be contributing to this exciting and important
medical journal that will provide valuable information to the
medical community. MDAdvisor has a unique opportunity
to make a connection with physicians who are facing a
variety of communication obstacles and challenges. For the
past 20 years, I have been helping professionals solve their
communication problems and connect with key audiences
– this is what I write about, it is what I coach others to do,
and it is what I try to practice myself every day. I’m confi-
dent that through this column and your valuable feedback,
we will learn together and help each other to become
better communicators.

Because successful communication requires a solid
foundation upon which to build, this first column will focus
on why the messages we send sometimes do not match
what is received. We all must consistently be on the look-

out for the potential for this kind of miscommunication.
Medical professionals, in particular, must be conscious of
this disconnect, especially when communicating with
patients and their families. This requires a careful consider-
ation of the way certain words can mean different things to
different people and of the way we can build visual images
of the messages we convey.

Let’s start by taking a good look at the way we define
words. For example, consider the word “cure.” What exactly
does “cure” mean to you as a physician? Can you imagine
that your definition might be quite different from that of an
anxious and fearful patient and his or her family? Certainly,
the message sent about the prognosis for a cure may not
equal the message received.

Frank Luntz is the author of a new book, Words That
Work: It’s Not What You Say, It’s What People Hear

By Steve Adubato, PhD

“ ‘Imagine’ is one of my favorite words –
it can get an audience of one,
one hundred or one thousand ready to picture the possibilities.”

DON’T SAY “MANAGED CARE”;
SAY “Patient-Centered Care”
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this medical condition. Using the term “imagine” paints a
vivid picture and helps patients and parents more easily
understand what is going on medically. “Imagine” is a word
that every physician could use in presentations, in meetings,
or when talking with patients and their families as well as
with colleagues. Try it and you will begin to understand that
it is not necessarily what you say, but rather how people
define, visualize and understand what you say that matters
most in the communication game.

Steve Adubato, PhD, is a four-time Emmy Award-
winning anchor for Thirteen/WNET (PBS) who is also a
media analyst for MSNBC. He is a much-sought-after
motivational speaker and Star-Ledger columnist who has
written extensively on doctor-patient communication.
He is also the author of two books: Speak from the Heart
(Simon & Schuster) and Make the Connection (Rutgers
University Press). His third book will examine highly publicized
and often controversial public relations and media mishaps.
For more information, log on to www.stand-deliver.com.
Steve can be reached at sadubato@aol.com.

talking about. While it is difficult to come up with language
that most people will understand and appreciate (particu-
larly for physicians), the payoff can be huge.

Another effective communication technique that Luntz
discusses in his book is utilizing the word “imagine.”
“Imagine” is one of my favorite words – it can get an audi-
ence of one, one hundred or one thousand ready to picture
the possibilities. “Imagine” cues the person being spoken
to to think about what is about to come and it helps a
communicator paint a vivid picture of a specific outcome or
situation. Consider this: You are a physician who must
communicate to a worried mother and father that their
five-year-old son has just been diagnosed with epilepsy. This
is a scary and confusing time for the parents, but providing
an “image” or “analogy” instead of using medical jargon
can be a big help.

For example, in explaining what is happening physio-
logically in the brain when a seizure occurs, instead of using
medical or clinical language, a physician might say:
“Imagine a heat-lightning storm in the middle of summer
with tiny streams of light cascading through the sky. That is
how the brain operates normally. However, every once in a
while, a larger blast of lightning – the kind that illuminates
the entire sky – interrupts the tiny streams of light. These
large peaks are similar to what is happening to brain waves
when a seizure occurs.”

This explanation of epilepsy was actually given to one
of my colleagues whose five-year-old son was dealing with

(Hyperion, 2007), which explores words that connect with
people and those that fall flat. Luntz uses a compelling
example to make his point that the key to successful com-
munication is in understanding other people’s perception
and interpretation of what you say. He explains that the
premise of this belief is rooted back in a 1984 report that
CBS News reporter Lesley Stahl wrote that was highly
critical of President Reagan. Stahl said, “I was worried that
my sources at the White House would be angry enough to
freeze me out.”

But according to Luntz, White House communication
guru Michael Deaver was thrilled with the story and actually
said to Stahl, “What a piece; we loved it.” Stahl was
stunned: “Didn’t you hear what I said?” Then Deaver dead-
panned, “Nobody heardwhat you said…youguys in television
haven’t figured it out yet, have you? When the pictures are
powerful and emotional, they override if not completely
drown out the sound… Lesley, nobody heard you.”

So, it is not what you say that determines your message;

it is what people hear and see. Luntz, an expert in public
opinion, has moderated hundreds of focus groups testing
specific words, phrases and messages and has concluded
that many professionals who should know better consis-
tently use language that just doesn’t connect. This potential
obstacle to communication is especially relevant in the
medical community, where technical jargon and medical
shorthand are a part of everyday existence. In his book,
Luntz offers some concrete examples of words that work
and others that don’t – emphasizing the need to drop the

technical, insider jargon whenever possible and stick to
simple language.

For example, he points out how politicians are learning
to exchange the term “tax reform” for “tax relief.” He notes
that vague terminology such as “inheritance tax” doesn’t
grab anyone’s attention, but that “death tax” does. And he
reminds us that we may not like to talk about “spending”
our money, but we’re sure open to a discussion about
“investment.” He furthers his point by noting that the benefits
of using just the right words are seen all around us.
Allstate’s slogan, “You’re in good hands with Allstate,” says
what it means and people remember that kind of direct
communication. Prudential has done the same with its
“Own a piece of the rock” campaign that calls for people
to invest in a solid financial foundation. Simple, powerful
words and messages connect.

Medical language works the same way. Forget the
phrase “managed care” and instead talk about “patient-
centered care.” And what exactly do you mean by “quality
of care”? Generally, this refers to the overall outcome of a
patient’s interaction with a physician, nurse, hospital or
other medical personnel. Although what is meant by “quality
of care” seems to be widely understood by everyone in the
medical community, its exact meaning is still lost in
translation. I am sure that most physicians and nurses
strongly believe that the quality of care they are providing
their patients is high, but if asked to define what exactly
quality of care IS, it is not something that they can easily
define. Plus, what concrete tools are being used to evaluate
“quality of care” in your practice? And how do you explain
your commitment to “quality of care” to your patients? You
can see how significant a communication challenge we are

“‘IMAGINE’ CUES THE PERSON BEING SPOKEN TO TO THINK ABOUT WHAT IS ABOUT TO COME AND
IT HELPS A COMMUNICATOR PAINT A VIVID PICTURE OF A SPECIFIC OUTCOME OR SITUATION.”
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HIPAA
VIOLATIONS

RENEWED CONCERN FOR TORT
ACTIONS BASED ON

In April 2003, concern for a flurry of federal lawsuits alleging violations of patient
confidentiality accompanied the final promulgation of the Federal Privacy Rule
pursuant to the Health Insurance Portability and Accountability Act of 1996
(HIPAA). However, neither the underlying statute nor the implementing regulations
explicitly permitted such private claims. Enforcement was assigned to the
Secretary of Health and Human Services (HHS) for civil actions and penalties. The
Department of Justice (DOJ) had responsibility for dealing with criminal violations.
Commentary at the time emphasized the lack of a basis in the Privacy Rule for
private actions by supposedly injured individuals.

Multiple federal district court decisions1 and a November 2006 decision by
the Fifth Circuit Court of Appeals2 have confirmed that there is no private right

of action for HIPAA violations implied by the federal law
allowing individuals to bring their own lawsuits. Moreover,
the Appellate Division of the New Jersey Superior Court
rejected an attempt to base a civil action on a HIPAA
violation.3 Citing the consistent position of the federal
courts, the New Jersey court stated: “We hold that a private
cause of action cannot be maintained under HIPAA.”

However, at least two state court decisions have recently
permitted tort actions involving HIPAA privacy violations to
be maintained against healthcare providers and institu-
tions. These rulings have not found the claims to be based

on the HIPAA Privacy Rule as such, but rather on an analysis
that found that the duty to maintain patient confidentiality
that exists under state law includes a need to comply with
the standard of care that is found in the provisions of the
Federal Privacy Rule. This has a number of potential ram-
ifications regarding a new wave of lawsuits and the steps
necessary for efficient risk management for liability exposure.

In August 2006, the intermediate appellate court in
Utah engaged in an analysis that led to the reinstatement
of an action against a physician, sending the case back to
the trial court for further proceedings. In Sorenson v.

“There is a need
to be vigilant with
regard to patient
privacy and

confidentiality to
reduce or avoid
exposure to tort
liability.”

By John Zen Jackson, Esq.
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on the HIPAA Privacy Rule as such, but rather on an analysis
that found that the duty to maintain patient confidentiality
that exists under state law includes a need to comply with
the standard of care that is found in the provisions of the
Federal Privacy Rule. This has a number of potential ram-
ifications regarding a new wave of lawsuits and the steps
necessary for efficient risk management for liability exposure.

In August 2006, the intermediate appellate court in
Utah engaged in an analysis that led to the reinstatement
of an action against a physician, sending the case back to
the trial court for further proceedings. In Sorenson v.

“There is a need
to be vigilant with
regard to patient
privacy and

confidentiality to
reduce or avoid
exposure to tort
liability.”

By John Zen Jackson, Esq.
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Barbuto,4 a patient who had been injured in a car accident
sued his former treating physician, alleging that the
physician had had improper ex parte communications with
defense counsel in the underlying auto accident lawsuit.
The “ex parte communications” consisted of an unsuper-
vised interview of the physician by defense counsel without
the presence of the patient’s attorney. The patient main-
tained that the physician’s fiduciary obligation to maintain
confidentiality was breached by these discussions.

In moving to dismiss, the defendant physician contended

that the plaintiff was not entitled to a private right of action
for breach of professional standards. In viewing the plaintiff’s
brief and argument, the Utah Court of Appeals found that
he was not contending that a private right of action existed
as a result of a HIPAA violation. “Rather, he asserts that the
professional standards contribute to the proper standard
of care, citing the Health Insurance Portability and
Accountability Act (HIPAA)” as well as other ethical princi-
ples. The Utah Supreme Court has granted further review
of the Sorenson case.

The interrelationship between the HIPAA Privacy Rule
and ex parte interviews of treating physicians by defense
counsel has been the subject of a number of decisions and
is a matter of continuing controversy. The issue of such
interviews has been decided in New Jersey only at the trial
level. The New Jersey opinions have held that such inter-
views can be conducted, but only with notice to the patient.5

A more problematic case of a private claim involving an
alleged HIPAA violation is found in Acosta v. Byrum,6 which
was decided a few months later in December. In this North
Carolina case, a patient sued her psychiatrist, Dr. Farber, for
negligent infliction of emotional distress and also sued the
office manager of the practice, Robin Byrum, for invasion of
privacy. The plaintiff alleged that Dr. Farber allowed Byrum
to use the physician’s medical record access number to
retrieve the plaintiff’s confidential psychiatric and other
healthcare records. She alleged that Byrum provided
information from those records to third parties without the
patient’s authorization or consent. The plaintiff alleged that
by providing the office manager with his access code, the
physician had violated the rules and regulations of the
hospital and of HIPAA.

On the defendant psychiatrist’s pretrial motion, the trial
court dismissed the complaint. It ruled that there was no
legal basis for the claim. But on appeal, this determination
was reversed.

Although the plaintiff referred to the hospital’s rules
and regulations as well as to the HIPAA Privacy Rule with
regard to the doctor’s duty to maintain the privacy of her
confidential medical records, she did not cite any particular
provision. On the appeal, she asserted that no claim for an
alleged HIPAA violation was being made and, therefore,

dismissal on the grounds that HIPAA does not provide an
individual with a private cause of action was improper. In
agreeing with that contention, the North Carolina court
looked to HIPAA as “evidence of the appropriate standard
of care, a necessary element of negligence.” The court
concluded that the plaintiff was making no HIPAA claim
and that the Federal Privacy Rule was inapplicable beyond
providing evidence as to the standard of care owed by
Dr. Farber regarding the medical records. Accordingly, it
reversed the dismissal.

This is a backdoor approach to advancing a claim that
could not be presented directly. However, it is not surpris-
ing that a plaintiff’s attorneys would try to use the privacy
standards in the HIPAA rule to bolster state law claims.
Such claims could involve not only the negligent disclosure
of information but also negligent training and supervision
of staff.

New Jersey case law clearly establishes the potential
liability not only of physicians but also healthcare facilities,
including hospitals, for breach of patient confidentiality.
A hospital’s breach of its duty to protect a patient’s privacy
interest by withholding disclosure of information concerning
a hospitalization has been found to justify a civil action for
damages. In Estate of Behringer v. Medical Center at
Princeton,7 a surgeon who had AIDS was admitted to the
hospital where he was on staff. Information regarding his
test results was widely disseminated. The plaintiff asserted
that the medical center had breached its duty of confiden-
tiality and that, as a result, the surgeon’s ability to practice
was impaired so significantly that his medical practice was
essentially destroyed. The court noted that it was not the
charting of test results and diagnostic information by the

attending physicians that generated the problem; rather, it
was the easy accessibility to charts and the lack of any
meaningful policy or procedure to limit access that caused
the breach to occur.

The Department of HHS is becoming more proactive in
its enforcement practices. In addition to publishing its final
rule on enforcement actions,8 the Secretary recently authorized
the Director of the Office of Civil Rights to issue subpoenas
in the investigation of alleged HIPAA violations.9 This
suggests that the lack of enforcement activity – with many

complaints having been made to the gov-
ernment, but little action taken – may be
coming to an end.

There is a need to be vigilant with regard
to patient privacy and confidentiality to reduce or avoid
exposure to tort liability. Staff need to be reminded that the
Notice of Privacy Practices Policy is not just another
document handed to patients with the expectation that it
will not be read. This document provides a potential
roadmap for the standards of conduct to be followed by
the institution or the medical practice. In addition, recall
that the HIPAA Privacy Rule provides individuals with the
right to an accounting of how their protected health

information has been disclosed by a covered entity.10

Exercise of this right under the rule may alert a patient to
a HIPAA violation.

John Zen Jackson is a principal and director of the
healthcare law firm Kalison, McBride, Jackson & Murphy,
P.A., located in Warren, NJ. He is certified by the Supreme
Court of New Jersey as a civil trial attorney.
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Barbuto,4 a patient who had been injured in a car accident
sued his former treating physician, alleging that the
physician had had improper ex parte communications with
defense counsel in the underlying auto accident lawsuit.
The “ex parte communications” consisted of an unsuper-
vised interview of the physician by defense counsel without
the presence of the patient’s attorney. The patient main-
tained that the physician’s fiduciary obligation to maintain
confidentiality was breached by these discussions.

In moving to dismiss, the defendant physician contended

that the plaintiff was not entitled to a private right of action
for breach of professional standards. In viewing the plaintiff’s
brief and argument, the Utah Court of Appeals found that
he was not contending that a private right of action existed
as a result of a HIPAA violation. “Rather, he asserts that the
professional standards contribute to the proper standard
of care, citing the Health Insurance Portability and
Accountability Act (HIPAA)” as well as other ethical princi-
ples. The Utah Supreme Court has granted further review
of the Sorenson case.

The interrelationship between the HIPAA Privacy Rule
and ex parte interviews of treating physicians by defense
counsel has been the subject of a number of decisions and
is a matter of continuing controversy. The issue of such
interviews has been decided in New Jersey only at the trial
level. The New Jersey opinions have held that such inter-
views can be conducted, but only with notice to the patient.5

A more problematic case of a private claim involving an
alleged HIPAA violation is found in Acosta v. Byrum,6 which
was decided a few months later in December. In this North
Carolina case, a patient sued her psychiatrist, Dr. Farber, for
negligent infliction of emotional distress and also sued the
office manager of the practice, Robin Byrum, for invasion of
privacy. The plaintiff alleged that Dr. Farber allowed Byrum
to use the physician’s medical record access number to
retrieve the plaintiff’s confidential psychiatric and other
healthcare records. She alleged that Byrum provided
information from those records to third parties without the
patient’s authorization or consent. The plaintiff alleged that
by providing the office manager with his access code, the
physician had violated the rules and regulations of the
hospital and of HIPAA.

On the defendant psychiatrist’s pretrial motion, the trial
court dismissed the complaint. It ruled that there was no
legal basis for the claim. But on appeal, this determination
was reversed.

Although the plaintiff referred to the hospital’s rules
and regulations as well as to the HIPAA Privacy Rule with
regard to the doctor’s duty to maintain the privacy of her
confidential medical records, she did not cite any particular
provision. On the appeal, she asserted that no claim for an
alleged HIPAA violation was being made and, therefore,

dismissal on the grounds that HIPAA does not provide an
individual with a private cause of action was improper. In
agreeing with that contention, the North Carolina court
looked to HIPAA as “evidence of the appropriate standard
of care, a necessary element of negligence.” The court
concluded that the plaintiff was making no HIPAA claim
and that the Federal Privacy Rule was inapplicable beyond
providing evidence as to the standard of care owed by
Dr. Farber regarding the medical records. Accordingly, it
reversed the dismissal.

This is a backdoor approach to advancing a claim that
could not be presented directly. However, it is not surpris-
ing that a plaintiff’s attorneys would try to use the privacy
standards in the HIPAA rule to bolster state law claims.
Such claims could involve not only the negligent disclosure
of information but also negligent training and supervision
of staff.

New Jersey case law clearly establishes the potential
liability not only of physicians but also healthcare facilities,
including hospitals, for breach of patient confidentiality.
A hospital’s breach of its duty to protect a patient’s privacy
interest by withholding disclosure of information concerning
a hospitalization has been found to justify a civil action for
damages. In Estate of Behringer v. Medical Center at
Princeton,7 a surgeon who had AIDS was admitted to the
hospital where he was on staff. Information regarding his
test results was widely disseminated. The plaintiff asserted
that the medical center had breached its duty of confiden-
tiality and that, as a result, the surgeon’s ability to practice
was impaired so significantly that his medical practice was
essentially destroyed. The court noted that it was not the
charting of test results and diagnostic information by the

attending physicians that generated the problem; rather, it
was the easy accessibility to charts and the lack of any
meaningful policy or procedure to limit access that caused
the breach to occur.

The Department of HHS is becoming more proactive in
its enforcement practices. In addition to publishing its final
rule on enforcement actions,8 the Secretary recently authorized
the Director of the Office of Civil Rights to issue subpoenas
in the investigation of alleged HIPAA violations.9 This
suggests that the lack of enforcement activity – with many

complaints having been made to the gov-
ernment, but little action taken – may be
coming to an end.

There is a need to be vigilant with regard
to patient privacy and confidentiality to reduce or avoid
exposure to tort liability. Staff need to be reminded that the
Notice of Privacy Practices Policy is not just another
document handed to patients with the expectation that it
will not be read. This document provides a potential
roadmap for the standards of conduct to be followed by
the institution or the medical practice. In addition, recall
that the HIPAA Privacy Rule provides individuals with the
right to an accounting of how their protected health

information has been disclosed by a covered entity.10

Exercise of this right under the rule may alert a patient to
a HIPAA violation.

John Zen Jackson is a principal and director of the
healthcare law firm Kalison, McBride, Jackson & Murphy,
P.A., located in Warren, NJ. He is certified by the Supreme
Court of New Jersey as a civil trial attorney.
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citizens. These characteristics lead
to difficult tradeoffs in the design of
public policies to cover the uninsured. Policies
that target populations most likely to lack coverage
will miss most of the total uninsured population. But
broader targeting is much more costly and may allow indi-
viduals who already have insurance to become eligible for
public programs.

Lack of insurance is also related to age (Table 1). Almost
all American residents ages 65 and over are covered through
Medicare. However, recent analysis has documented a small
but growing number of uninsured elderly residents in NJ and
other states in recent years.5, 6 The uninsured elderly are most
likely to be undocumented immigrants or older legal immi-
grants who are ineligible for Medicare due to an insufficient
history of paying Medicare payroll taxes. Children are less
likely to be uninsured than nonelderly adults due to their
greater eligibility for public coverage throughMedicaid or NJ
FamilyCare. With the exception of pregnant women and
certain classes of parents, nonelderly adults are often not
eligible for public coverage even if their income is below
the poverty level.

SAFETY-NET HOSPITALS
Unlike many other states, NJ does not have a system of

public hospitals serving as core safety-net facilities in their
communities. A partial exception would be University
Hospital in Newark, which at one time was owned and oper-

Lack of health insurance is a large and growing problem
across the United States. Recent data from the U.S. Census
Bureau show that 47 million residents, or 15.8 percent of
the population, are uninsured.1 Despite its rank among the
wealthiest states in the nation, New Jersey has an uninsured
rate (15.5 percent) that is similar to the national average
and much higher than that of other wealthy states.2

The consequences of lacking insurance are serious. A
comprehensive review by the Institute of Medicine in 2002
found that relative to insured populations, the uninsured
have much less access to medical care, are diagnosed and
treated at later stages of illness, and have worse clinical
outcomes. As a result, lack of insurance is the cause of
18,000 premature deaths in the United States annually.3

Most of the medical care received by the uninsured is
obtained through the healthcare safety net, which consists
primarily of certain types of hospitals and outpatient health
centers. This essay draws on prior research to provide a
description of the uninsured and a profile of the healthcare
safety net in New Jersey. It concludes with a discussion of
current challenges in providingmedical care to the uninsured.

CHARACTERISTICS OF THE UNINSURED
Like the uninsured nationally, the uninsured in NJ are

extremely diverse.4 Peoplemost likely to lack coverage include
the poor, the unemployed, noncitizens, and racial/ethnic
minorities (Table 1). But since these groups account for a small
share of the state’s total population, the majority of uninsured
residents overall are white, nonpoor, working, American-born
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NET IN NEW
JERSEY

A Primer on the Uninsured

r

MDADVISOR 1918 MDADVISOR | WINTER 2008

ated by the city government. Today the facility is operated through
the University of Medicine and Dentistry of New Jersey, which is the
state’s medical school. Instead of relying on a safety net of municipal
facilities, all of the state’s predominantly private, not-for-profit hospitals
are required by law to treat all patients regardless of ability to pay.7

As a result, all hospitals in the state provide some level of charity care
to the uninsured. As the number of uninsured in NJ has grown, so has the
amount of hospital charity care provided to low-income, uninsured
residents. This amount (adjusted for inflation) grew from $516 million in
1999 to $767 million in 2003 and is much higher today.8

To assist hospitals in this effort, the state distributes charity-care
subsidies to hospitals providing free or discounted care to low-income,
uninsured residents, typically those with income below 200 percent of the
Federal Poverty Level (FPL). The state’s contribution attracts federal
matching funds through the Medicaid Disproportionate Share Hospital
(DSH) program. However, like many other states, NJ often diverts the fed-
eral portion of DSH funding to nonhealth related purposes.9, 10 Although
the state raised the hospital charity-care subsidy from $381 million in fiscal
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outcomes. As a result, lack of insurance is the cause of
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safety net in New Jersey. It concludes with a discussion of
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ated by the city government. Today the facility is operated through
the University of Medicine and Dentistry of New Jersey, which is the
state’s medical school. Instead of relying on a safety net of municipal
facilities, all of the state’s predominantly private, not-for-profit hospitals
are required by law to treat all patients regardless of ability to pay.7

As a result, all hospitals in the state provide some level of charity care
to the uninsured. As the number of uninsured in NJ has grown, so has the
amount of hospital charity care provided to low-income, uninsured
residents. This amount (adjusted for inflation) grew from $516 million in
1999 to $767 million in 2003 and is much higher today.8

To assist hospitals in this effort, the state distributes charity-care
subsidies to hospitals providing free or discounted care to low-income,
uninsured residents, typically those with income below 200 percent of the
Federal Poverty Level (FPL). The state’s contribution attracts federal
matching funds through the Medicaid Disproportionate Share Hospital
(DSH) program. However, like many other states, NJ often diverts the fed-
eral portion of DSH funding to nonhealth related purposes.9, 10 Although
the state raised the hospital charity-care subsidy from $381 million in fiscal
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year 2004 to $583 million in State Fiscal Year 2005, hospital
charity-care costs have risen above $1 trillion statewide.

Hospitals vary in the amount of charity care they provide.
In 2003, 43 percent of the hospital charity care (measured in
dollars) delivered in NJ was provided by 10 percent of the
state’s hospitals.11 Hospitals providing the largest amount of
charity care are officially recognized by the state as safety-net
hospitals and are, therefore, subsidized for a higher per-
centage of their charity-care costs.

Charity-care utilization patterns reveal a wide range of
medical conditions that are treated by safety-net hospitals
(Table 2). Despite the availability of coverage for low-income
pregnant women through Medicaid and NJ FamilyCare,
supervision of pregnancy is the most common primary diag-
nosis among charity-care patients. Many of these womenmay
be undocumented immigrants who are ineligible for public
coverage. Others are likely to be eligible but not enrolled
due to a series of administrative obstacles and other barriers
that are associated with obtaining public coverage.12

The other most common diagnoses treated by safety-net
hospitals span a wide variety of medical conditions. These
include acute problems such as chest pain and urinary tract
infections as well as chronic conditions such as diabetes and
chronic kidney disease. In addition, preventative services such
as gynecological, dental, and routine medical exams are
commonly provided through hospital charity care. Analysis of
secondary diagnoses also reveals a high prevalence of men-
tal health and substance abuse comorbidities among the
charity-care population.

The costs of hospital charity care are highly concentrated
among a small percentage of patients. Specifically, two-thirds
of charity-care costs are driven by less than 10 percent of
charity-care users.13 Because care for uninsureds is often
delayed until their condition becomes severe, a large portion
of charity-care costs (10 to 12 percent) is attributable to
avoidable medical episodes such as emergency admissions
for asthma or congestive heart failure. The total cost of avoid-
able charity-care utilization grew from $57 million in 1999 to
$77 million in 2003 (after adjusting for inflation).

CENTERS FOR PRIMARY HEALTH CARE
Much of the outpatient care provided to the poor and

uninsured in NJ is provided by Centers for Primary Health
Care (CPHC). These centers represent a diverse group of
providers that include Federally Qualified Health Centers
(FQHCs), which are part of the national healthcare safety

net, as well as other health centers that receive different
combinations of state and federal funding. All CPHCs share
the same general responsibilities:
1— Provide service to patients regardless of their ability to pay
2 — Emphasize prevention, screening, and chronic disease
management
3 —Offer community outreach, transportation, interpretation,
and other social services

In fiscal year 2005, CPHCs in NJ provided 819,211 pri-
mary-care visits to patients who are disproportionately poor,

Percent of
individuals in each
category who
lack insurance
coveragea

Percent of
uninsured
population falling
into each
categoryb

Family income
as a percentage
of the FPL

100% or less 29% 17%

101%–200% 30% 40%

201%–349% 16% 32%

350% or more 4% 11%

Ethnicity

Non-Hispanic White 10% 40%

Non-Hispanic Black 17% 16%

Hispanic 34% 36%

All Other 17% 8%

Immigration Status

Born in U.S. 12% 71%

Born outside U.S. -
Citizen

20% 9%

Born outside U.S. -
Not Citizen ≤ 5 years

55% 12%

Born outside U.S. -
Not Citizen > 5 years

40% 8%

Employment Statusc

Working Full Time 14% 50%

Working Part Time 21% 12%

Unemployed 52% 18%

Not in Labor Force 16% 19%

Age

0-12 9% 13%

13-18 15% 9%

19-25 32% 22%

26-45 17% 38%

46-64 11% 18%

TABLE 1: DESCRIPTION OF THE NONELDERLY
UNINSURED IN NEW JERSEY, 2001

Source: DeLia D, Koller M, Schneider C, Glickman L. (2004). The
Medically Uninsured in New Jersey: A Chartbook. State of New
Jersey Department of Human Services in collaboration with the
Rutgers Center for State Health Policy.
a Percentages in this column will not sum to 100%.
b Percentages in this column will sum to 100%.
c Adults only.

ICD-9-CM Diagnosis
Number of
Claims

Percent of
Total Claims

Cumulative
Percentage

V22.1 Supervision of other normal pregnancy 186,474 5.5% 5.5%

401.9 Unspecified essential hypertension 92,513 2.7% 8.2%

V22.2 Pregnant state, incidental 74,053 2.2% 10.4%

042 Human immunodeficiency virus [HIV] 69,514 2.0% 12.4%

250.00
Diabetes mellitus without mention of complication, type II or unspecified type, not
stated as uncontrolled

67,076 2.0% 14.4%

789.00 Abdominal pain, unspecified site 65,508 1.9% 16.3%

V72.3 Gynecological examination 57,104 1.7% 18.0%

786.50 Unspecified chest pain 39,244 1.2% 19.1%

V57.1 Other physical therapy 39,216 1.2% 20.3%

599.0 Urinary tract infection, site not specified 37,126 1.1% 21.4%

V70.0 Routine general medical examination at health care facility 34,483 1.0% 22.4%

648.93 Other current maternal conditions classifiable elsewhere, antepartum 30,353 0.9% 23.3%

585 Chronic kidney disease (CKD) 29,838 0.9% 24.2%

786.59 Other chest pain 27,326 0.8% 25.0%

784.0 Headache 27,257 0.8% 25.8%

311 Depressive disorder, not elsewhere classified 25,519 0.7% 26.5%

724.2 Lumbago 25,382 0.7% 27.3%

V70.9 Unspecified general medical examination 25,052 0.7% 28.0%

174.9 Malignant neoplasm of breast (female), unspecified site 21,304 0.6% 28.6%

V20.2 Routine infant or child health check 20,922 0.6% 29.2%

V22.0 Supervision of normal first pregnancy 20,780 0.6% 29.8%

724.5 Unspecified backache 20,765 0.6% 30.5%

401.1 Essential hypertension, benign 20,563 0.6% 31.1%

780.39 Other convulsions 20,227 0.6% 31.7%

V72.2 Dental examination 19,114 0.6% 32.2%

TABLE 2: 25 MOST COMMON PRIMARY DIAGNOSES AMONG CHARITY CARE CLAIMS IN 2003

Source: DeLia D. (2007). Evaluation of the Hospital Charity Care Program in New Jersey. Rutgers Center for State Health Policy.

uninsured, African American, and Latino14 (Table 3). A portion
of the funds raised through the DSH mechanism described
above is used to cover the costs of primary-care visits provided
by CPHCs to uninsured patients with income below 250
percent of the FPL.15 In fiscal year 2006, the state increased
funding for this purpose from $11 million to $35 million
annually. The eight most common diagnoses funded this way
are dental exams, hypertension, general medical exams, dia-
betes, gynecological exams, normal pregnancy, infant/child
health checks, and dental caries.16
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year 2004 to $583 million in State Fiscal Year 2005, hospital
charity-care costs have risen above $1 trillion statewide.

Hospitals vary in the amount of charity care they provide.
In 2003, 43 percent of the hospital charity care (measured in
dollars) delivered in NJ was provided by 10 percent of the
state’s hospitals.11 Hospitals providing the largest amount of
charity care are officially recognized by the state as safety-net
hospitals and are, therefore, subsidized for a higher per-
centage of their charity-care costs.

Charity-care utilization patterns reveal a wide range of
medical conditions that are treated by safety-net hospitals
(Table 2). Despite the availability of coverage for low-income
pregnant women through Medicaid and NJ FamilyCare,
supervision of pregnancy is the most common primary diag-
nosis among charity-care patients. Many of these womenmay
be undocumented immigrants who are ineligible for public
coverage. Others are likely to be eligible but not enrolled
due to a series of administrative obstacles and other barriers
that are associated with obtaining public coverage.12

The other most common diagnoses treated by safety-net
hospitals span a wide variety of medical conditions. These
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infections as well as chronic conditions such as diabetes and
chronic kidney disease. In addition, preventative services such
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secondary diagnoses also reveals a high prevalence of men-
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CENTERS FOR PRIMARY HEALTH CARE
Much of the outpatient care provided to the poor and

uninsured in NJ is provided by Centers for Primary Health
Care (CPHC). These centers represent a diverse group of
providers that include Federally Qualified Health Centers
(FQHCs), which are part of the national healthcare safety

net, as well as other health centers that receive different
combinations of state and federal funding. All CPHCs share
the same general responsibilities:
1— Provide service to patients regardless of their ability to pay
2 — Emphasize prevention, screening, and chronic disease
management
3 —Offer community outreach, transportation, interpretation,
and other social services

In fiscal year 2005, CPHCs in NJ provided 819,211 pri-
mary-care visits to patients who are disproportionately poor,

Percent of
individuals in each
category who
lack insurance
coveragea

Percent of
uninsured
population falling
into each
categoryb

Family income
as a percentage
of the FPL

100% or less 29% 17%

101%–200% 30% 40%

201%–349% 16% 32%

350% or more 4% 11%

Ethnicity
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Non-Hispanic Black 17% 16%
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All Other 17% 8%

Immigration Status

Born in U.S. 12% 71%

Born outside U.S. -
Citizen

20% 9%

Born outside U.S. -
Not Citizen ≤ 5 years

55% 12%

Born outside U.S. -
Not Citizen > 5 years

40% 8%

Employment Statusc

Working Full Time 14% 50%

Working Part Time 21% 12%

Unemployed 52% 18%

Not in Labor Force 16% 19%

Age

0-12 9% 13%

13-18 15% 9%

19-25 32% 22%

26-45 17% 38%

46-64 11% 18%

TABLE 1: DESCRIPTION OF THE NONELDERLY
UNINSURED IN NEW JERSEY, 2001

Source: DeLia D, Koller M, Schneider C, Glickman L. (2004). The
Medically Uninsured in New Jersey: A Chartbook. State of New
Jersey Department of Human Services in collaboration with the
Rutgers Center for State Health Policy.
a Percentages in this column will not sum to 100%.
b Percentages in this column will sum to 100%.
c Adults only.

ICD-9-CM Diagnosis
Number of
Claims

Percent of
Total Claims

Cumulative
Percentage
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401.9 Unspecified essential hypertension 92,513 2.7% 8.2%
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of the funds raised through the DSH mechanism described
above is used to cover the costs of primary-care visits provided
by CPHCs to uninsured patients with income below 250
percent of the FPL.15 In fiscal year 2006, the state increased
funding for this purpose from $11 million to $35 million
annually. The eight most common diagnoses funded this way
are dental exams, hypertension, general medical exams, dia-
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CHALLENGES FACING NEW JERSEY’S SAFETY NET
A variety of fiscal and political barriers have, thus far,

stymied state and federal initiatives to dramatically reduce the
number of people who are uninsured. This impasse heightens
the need for a stable and well-functioning healthcare safety
net in NJ and across the nation. Although safety-net providers
receive a variety of subsidies to provide uninsured care, these
subsidies often fail to keep up with the corresponding costs.
In addition, facilities that treat large numbers of uninsureds
also tend to serve large volumes of Medicaid patients.
However, Medicaid payments, especially in NJ, are often set
well below costs, creating additional financial pressure on
safety-net providers. In this highly constrained environment,
safety-net providers must work with policymakers to fully lever-
age existing resources devoted to the care of the uninsured.

Currently, support for the safety net is highly fragmented
and uncoordinated. CPHCs receive combinations of federal
and state grants in addition to direct subsidies for care to the

uninsured. Safety-net hospitals are eligible for a variety of
public funds, including charity-care subsidies, enhanced
Medicare payments, and subsidies for mentally ill and
developmentally disabled patients.17Moreover, most hospitals
in NJ are exempt from various business taxes by virtue of
being not-for-profit organizations. A more focused and
common standard for allocating government support would
provide scarce resources to where they are most needed
and would eliminate excessive administrative costs. A clear
standard would also make funding less vulnerable to political
manipulation, which has been an issue of concern for the
Hospital Charity Care Program in recent years.18

In addition, much safety-net funding supports the use of
uncoordinated, episodic medical care often at a late stage of
illness where conditions are more difficult and costly to treat.
This is less of a problem for CPHCs, which are designed for
early and continuous medical care, especially for chronically
ill patients. Nevertheless, the majority of spending on unin-
sured care continues to flow through hospitals, especially in
the emergency department (ED). The hospital ED is a major
provider of uninsured care for a variety of reasons:
1 — It is open on a 24/7 basis.
2—Patients can gain accesswithoutwaiting for appointments.
3 — For many patients, it is their only source of specialty and
mental-health care.
4 — It may be the only source of uninsured care in communi-
ties without a CPHC nearby.

In some parts of the state, CPHCs have established
partnerships with nearby hospitals to direct patients in
need of primary care to the CPHC and patients in need of
specialty care to the hospital. But in other areas these links
have been difficult to establish due to lack of coordination,
patient preference to use the ED,19 or a volume of uninsured
patients that is too large for the local CPHC. Some inner-city
hospitals in NJ have responded by developing primary-care
and chronic-disease management systems directly in the ED.
However, these systems are difficult to start up and require
substantial resources to provide patient education, follow-up,
planned visits, and other kinds of ongoing patient-focused
services. Currently, hospital charity-care subsidies do not cover
the costs of these systems and may actually work against
them, since hospitals receive payment for acute medical
episodes and not for comprehensive management of illness.

As explained above, the majority of charity-care costs
are driven by a small percentage of patients. This underscores
the need to redesign safety-net subsidies to support pre-

vention and care management among high-cost patients.
This may involve high-cost case management programs
within hospitals or coordination of services between hospitals
and CPHCs. Success in these efforts would potentially reduce
costs while improving care, and therefore free up resources
that could be used to treat other uninsured patients.

Although it is not a substitute for expanding health
insurance coverage, improving the efficiency of safety-net
subsidies will provide clear benefits to the uninsured.
Strategies to improve safety-net care could also be used in
future initiatives as a basis for determining the most cost-
effective services to cover the uninsured. Moreover, clear
improvements in the efficiency of the safety net can be
used to strengthen the position of the state government
and healthcare providers when applying for support at the
federal level.

Delivering better care at lower cost is a goal shared by
many healthcare providers. The unique demands faced by
safety-net providers heighten the urgency of achieving that
goal as quickly as possible.

Derek DeLia, PhD is an Assistant Professor/Senior
Policy Analyst for Rutgers Center for State Health Policy
in New Brunswick, New Jersey.
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Characteristic Percentage

Income as a percentage of the Federal Poverty Levela

Less than 100% 82%

101%–150% 11%

151%–200% 3%

201%–250% 1%

More than 250% 3%

Insurance coveragea

Uninsured 38%

Medicaid 48%

Medicare 6%

Private 8%

Race/ethnicityb

Non-Hispanic White 10%

Non-Hispanic Black 30%

Hispanic 51%

Asian 6%

Other 3%

TABLE 3: CHARACTERISTICS OF PATIENTS SERVED BY CENTERS
FOR PRIMARY HEALTH CARE IN NJ, STATE FISCAL YEAR 2005

Source: New Jersey Department of Health and Senior Services
(NJDHSS). (2006). Centers for Primary Health Care SFY 2005:
Annual Report. Trenton, NJ.
a Percentages based on total visits.
b Percentages based on total patients.

r

MDA-32 Journal Layouts Final:Layout 1  12/12/07  11:48 AM  Page 22



MDADVISOR 2322 MDADVISOR | WINTER 2008

CHALLENGES FACING NEW JERSEY’S SAFETY NET
A variety of fiscal and political barriers have, thus far,

stymied state and federal initiatives to dramatically reduce the
number of people who are uninsured. This impasse heightens
the need for a stable and well-functioning healthcare safety
net in NJ and across the nation. Although safety-net providers
receive a variety of subsidies to provide uninsured care, these
subsidies often fail to keep up with the corresponding costs.
In addition, facilities that treat large numbers of uninsureds
also tend to serve large volumes of Medicaid patients.
However, Medicaid payments, especially in NJ, are often set
well below costs, creating additional financial pressure on
safety-net providers. In this highly constrained environment,
safety-net providers must work with policymakers to fully lever-
age existing resources devoted to the care of the uninsured.

Currently, support for the safety net is highly fragmented
and uncoordinated. CPHCs receive combinations of federal
and state grants in addition to direct subsidies for care to the

uninsured. Safety-net hospitals are eligible for a variety of
public funds, including charity-care subsidies, enhanced
Medicare payments, and subsidies for mentally ill and
developmentally disabled patients.17Moreover, most hospitals
in NJ are exempt from various business taxes by virtue of
being not-for-profit organizations. A more focused and
common standard for allocating government support would
provide scarce resources to where they are most needed
and would eliminate excessive administrative costs. A clear
standard would also make funding less vulnerable to political
manipulation, which has been an issue of concern for the
Hospital Charity Care Program in recent years.18

In addition, much safety-net funding supports the use of
uncoordinated, episodic medical care often at a late stage of
illness where conditions are more difficult and costly to treat.
This is less of a problem for CPHCs, which are designed for
early and continuous medical care, especially for chronically
ill patients. Nevertheless, the majority of spending on unin-
sured care continues to flow through hospitals, especially in
the emergency department (ED). The hospital ED is a major
provider of uninsured care for a variety of reasons:
1 — It is open on a 24/7 basis.
2—Patients can gain accesswithoutwaiting for appointments.
3 — For many patients, it is their only source of specialty and
mental-health care.
4 — It may be the only source of uninsured care in communi-
ties without a CPHC nearby.

In some parts of the state, CPHCs have established
partnerships with nearby hospitals to direct patients in
need of primary care to the CPHC and patients in need of
specialty care to the hospital. But in other areas these links
have been difficult to establish due to lack of coordination,
patient preference to use the ED,19 or a volume of uninsured
patients that is too large for the local CPHC. Some inner-city
hospitals in NJ have responded by developing primary-care
and chronic-disease management systems directly in the ED.
However, these systems are difficult to start up and require
substantial resources to provide patient education, follow-up,
planned visits, and other kinds of ongoing patient-focused
services. Currently, hospital charity-care subsidies do not cover
the costs of these systems and may actually work against
them, since hospitals receive payment for acute medical
episodes and not for comprehensive management of illness.

As explained above, the majority of charity-care costs
are driven by a small percentage of patients. This underscores
the need to redesign safety-net subsidies to support pre-

vention and care management among high-cost patients.
This may involve high-cost case management programs
within hospitals or coordination of services between hospitals
and CPHCs. Success in these efforts would potentially reduce
costs while improving care, and therefore free up resources
that could be used to treat other uninsured patients.

Although it is not a substitute for expanding health
insurance coverage, improving the efficiency of safety-net
subsidies will provide clear benefits to the uninsured.
Strategies to improve safety-net care could also be used in
future initiatives as a basis for determining the most cost-
effective services to cover the uninsured. Moreover, clear
improvements in the efficiency of the safety net can be
used to strengthen the position of the state government
and healthcare providers when applying for support at the
federal level.

Delivering better care at lower cost is a goal shared by
many healthcare providers. The unique demands faced by
safety-net providers heighten the urgency of achieving that
goal as quickly as possible.

Derek DeLia, PhD is an Assistant Professor/Senior
Policy Analyst for Rutgers Center for State Health Policy
in New Brunswick, New Jersey.

1 DeNavas-Walt, C., Proctor, B.D., & Smith, J. (2007). U.S. Census
Bureau. Current Population Reports. P60-233. Income,
Poverty, and Health Insurance Coverage in the United States:
2006. U.S. Government Printing Office: Washington, DC.

2 U.S. Census Bureau. (2007). Current Population Survey, 2007
Annual Social and Economic Supplement. 31 Oct. 2007
http://pubdb3.census.gov/macro/032007/health/toc.htm.

3 Institute of Medicine (IOM). (2002). Care without Coverage:
Too Little Too Late. National Academies Press: Washington, DC.

4 DeLia, D., Koller, M., Schneider, C., & Glickman, L. (2004).
The Medically Uninsured in New Jersey: A Chartbook. State
of New Jersey Department of Human Services in collaboration
with the Rutgers Center for State Health Policy.

5 Mold, J.W., Fryer, G.E., & Thomas, C.H. (2004). Who are
the uninsured elderly in the United States? Journal of the
American Geriatric Society 52(4):601-606.

6 DeLia, D. (2006). Caring for the new uninsured: hospital charity
care for older people without coverage. Journal of the
American Geriatrics Society 54(12): 1933-1936.

7 New Jersey Administrative Code, Title 26. Chapter 2,
Section h. 1971.

8 DeLia, D. (2007). Evaluation of the Hospital Charity Care
Program in New Jersey. Rutgers Center for State Health
Policy.

9 Bovberg, R., & Ullman, F. (2002). Recent Changes in Health
Policy for Low-Income People in New Jersey. Assessing the
New Federalism. State Update No. 21. Urban Institute:
Washington, DC.

10 Mechanic, R. (2004). Medicaid’s Disproportionate Share
Hospital Program: Complex Structure, Critical Payments.
National Health Policy Forum Background Paper. George
Washington University: Washington, DC.

11 DeLia, D. (2007). Evaluation of the Hospital Charity Care
Program in New Jersey. Rutgers Center for State Health Policy.

12 Davidoff, A., Garrett, B., & Yemane, A. (2001). Medicaid
Eligible Adults Who Are Not Enrolled: Who Are They and
Do They Get the Care They Need? Assessing the New
Federalism. Policy Brief. Urban Institute: Washington, DC.

13 DeLia, D. (2007). Evaluation of the Hospital Charity Care
Program in New Jersey. Rutgers Center for State Health
Policy.

14 New Jersey Department of Health and Senior Services
(NJDHSS). (2006). Centers for Primary Health Care SFY 2005:
Annual Report. Trenton, NJ.

15 DeLia, D., Cantor, J., Davis, D., & Ahmad, N. (2004). State
Subsidies for Federally Qualified Health Centers in New Jersey:
Options for Reform. Report to the New Jersey Department of
Health and Senior Services.

16 New Jersey Department of Health and Senior Services
(NJDHSS). (2006). Centers for Primary Health Care SFY 2005:
Annual Report. Trenton, NJ.

17 DeLia, D. (2007). Evaluation of the Hospital Charity Care
Program in New Jersey. Rutgers Center for State Health
Policy.

18 State of New Jersey Commission of Investigation (SNJCI).
(2007). Charity Care: An Ailing System. Trenton, NJ.

19 DeLia, D. (2007). Hospital Capacity, Patient Flow, and
Emergency Department Use in New Jersey. Report to the
New Jersey Department of Health and Senior Services.

Characteristic Percentage

Income as a percentage of the Federal Poverty Levela

Less than 100% 82%

101%–150% 11%

151%–200% 3%

201%–250% 1%

More than 250% 3%

Insurance coveragea

Uninsured 38%

Medicaid 48%

Medicare 6%

Private 8%

Race/ethnicityb

Non-Hispanic White 10%

Non-Hispanic Black 30%

Hispanic 51%

Asian 6%

Other 3%

TABLE 3: CHARACTERISTICS OF PATIENTS SERVED BY CENTERS
FOR PRIMARY HEALTH CARE IN NJ, STATE FISCAL YEAR 2005

Source: New Jersey Department of Health and Senior Services
(NJDHSS). (2006). Centers for Primary Health Care SFY 2005:
Annual Report. Trenton, NJ.
a Percentages based on total visits.
b Percentages based on total patients.

r

MDA-32 Journal Layouts Final:Layout 1  12/12/07  11:48 AM  Page 22



MDADVISOR 2524 MDADVISOR | WINTER 2008

A CAUTIONARY TALE:
TONSILLECTOMY IN MODERN AMERICA

For much of the twentieth century, tonsillec-

tomy (generally with adenoidectomy) was the

most frequently performed surgical procedure in

the United States. Why did tonsillectomy become so

popular? What kinds of evidence were used to justify its

rapid dissemination and its persistence in medical practice?

What was the relationship between theory and practice? And why

– given intense criticism – did it take so long for tonsillectomy rates

to decline (but not to disappear)? The answers to these questions shed

light on the introduction and persistence of many therapies that rest largely

on analogy and faith.

By Gerald N. Grob, PhD
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A HISTORY OF POPULARITY
Although of ancient lineage, tonsillectomy

was relatively uncommon in 1900. The medical
literature of that time suggests that a sense
of uncertainty was characteristic, particularly
in view of the fact that the function of the
tonsils remained shrouded in mystery. Late
nineteenth- and early twentieth-centurymedical
texts, including those by William Osler and L.
Emmett Holt, were conservative in their
approach.1, 2 Specialists in laryngology echoed
Osler and Holt.3, 4

After 1910, medical attitudes toward
tonsillectomy began to undergo a significant
transformation, and its use expanded dra-
matically. Yet this change was not the result of
new pathological or epidemiological findings.
On the contrary, the rise of tonsillectomy was
dependent on novel medical concepts,
paradigms, and institutions that were in the
process of reshaping the structure and practice
of medicine. The creation of the modern hos-
pital, the transformation of medical education, the growing
importance of bacteriological findings about the etiology
of infection, and the corresponding emphasis on antiseptic
procedures, elevated surgery – which traditionally had a
relatively low status – to a preeminent position. Indeed,
surgical therapies became the cutting edge of medical
practice and the symbol of the successes of modern scientific
medicine. The elevated status of surgery thus contributed
to the heightened interest in tonsillectomy.

Perhaps the most important development in promoting
the widespread expansion of tonsillectomy was the appear-
ance of a new paradigm – namely, focal infection theory. The
dramatic successes in demonstrating the etiology of a variety
of infectious diseases created a new model that dominated
early twentieth-century medical thought. The hope was
that all diseases could be traced to microbial pathogens.
Focal infection theory, however, went far beyond a search
for the pathogens responsible for individual diseases.
Increasingly, clinicians began to argue that circumscribed
and confined infections could lead to systemic disease in
any part of the body, a position championed by Edward C.
Rosenow of the Mayo Clinic and Frank Billings of the
University of Chicago and Rush Medical School.5, 6

The plausibility and rationality of focal infection

enhanced its popularity and hastened its dissemination
among physicians. Equally significant, it became a guide to
therapy. If infectious pathogens gained entrance to the
body from the mouth, nose, and throat, it followed that the
elimination of portals of infection was crucial. The ease with
which tonsils could be accessed, when combined with the
belief that tonsillectomy posed relatively few dangers, was
also an important factor in promoting its use.

EVIDENCE TO JUSTIFY ITS PERSISTENCE
What kinds of evidence could validate the claim that

tonsils were portals of infection and that tonsillectomy was
an appropriate therapy? To those who performed surgery,
the answer was clear: the personal case series of the
individual practitioner were the measure by which therapies
were judged. In other words, clinical experience was the
crucial element in the determination of therapeutic efficacy.
For much of the twentieth century, there was no consensus
on how to evaluate therapies, or on what constituted a sys-
tematic study or even on a methodology for determining
efficacy. Even at present, the randomized clinical trial – the
“gold standard” employed to judge therapeutic efficacy –
has significant problems.

A century ago, the medical world differed in significant

ways from its late twentieth-century counterpart. There was
little or no awareness of the importance of population-based
data and their relationship to individual decision-making;
practitioners weighed evidence overwhelmingly in terms of
their own clinical experience. Hence the supposed alleviation
or disappearance of symptoms after tonsillectomy was taken
as proof that diseased tonsils were the cause. The individu-
alistic culture characteristic of American medicine reinforced
the belief that clinical experience remained the critical
element.7 This is not in any way to suggest that clinical
experience and anecdotal cases are worthless or unscientific.
After all, penicillin and cortisone entered the medical arma-
mentarium in the absence of randomized clinical trials, and
in surgery, procedures such as appendectomy and others
are performed on the basis that they are effective in light of
available evidence. Nevertheless, it is clear that clinical
judgment, however important, may not be adequate to
evaluate all therapies.

In 1920, Albert D. Kaiser of the University of Rochester
Medical School began a pioneering follow-up study of
children who had undergone tonsillectomy; this study
quickly established his credentials as the leading figure on
this subject. Following thousands of children who had
undergone tonsillectomies for more than a decade, he
compared their growth and development with children
whose tonsils and adenoids had been recommended for
removal, but for one reason or another had not been
removed. His findings, which remainedmore or less consistent
over two decades, were relatively cautious and conservative.
In the ten-year study, the only benefits were “in the reduction
of sore throats, cervical adenitis, otitis media, scarlet
fever, diphtheria, rheumatic fever and heart disease.”
Tonsillectomy offered no benefits as far as the incidence
of sinusitis, colds, chicken pox, mumps, measles, tuberculosis,
asthma, and hay fever were concerned.8

During and after the 1930s, many of the commonly
accepted rationalizations previously employed to justify
tonsillectomy slowly began to be questioned. What had
previously passed as proof now came to be regarded with
skepticism, if not outright rejection. The epidemiological
studies purporting to demonstrate the benefits of tonsillec-
tomy came under increasing criticism. Indeed, in 1940
Kaiser himself questioned the “real value” of many epi-
demiological studies.9

Gradually, those who studied tonsillectomy became
disenchanted with the procedure. The faith in the focal infec-

tion theory that had played such a significant role from 1915
to 1930 no longer claimed the allegiance of most clinicians
and researchers. Moreover, there was little agreement
about the standards that presumably were the basis for
medical decisions to recommend for or against tonsillectomy.

THE RELATIONSHIP BETWEEN THEORY AND PRACTICE
Changes in medical practice often do not follow new

findings or evidence to the contrary. The doubts in the
medical literature concerning tonsillectomy did not lead to
immediate change.10 In an exhaustive review in 1958, Harry
Bakwin pointed to the paucity of evidence to support such
high levels of surgery; in his eyes, the continuance of the
procedure was “indeed an enigma” for an era that con-
sidered itself “scientific.”11

In the 1960s and 1970s, pediatricians and laryngologists
debated the efficacy of tonsillectomy and attempted to arrive
at definitive answers through clinical epidemiological studies
that paid more attention to methodological concerns. Four
investigations in particular – two in Great Britain, one in
Zealand, and one in the United States – aroused considerable
interest.12, 13, 14, 15 Nevertheless, their differential findings reflect-
ed a generalized confusion about the efficacy of tonsillectomy.

The manner in which medical practice was structured
also clearly assisted in the persistence of tonsillectomy.
Tonsillectomy rates were, in part, a function of geographical
location. There were much higher rates in urban than rural
areas, largely because the latter tended to have fewer
physicians and hospital facilities. The experience of World
War II also hastened medical specialization, and increasingly
these specialties (with some notable exceptions) tended to
be surgical in nature. As John Bunker pointed out in 1970,
the United States, when compared with England, had twice
as many surgeons in proportion to the population and
performed twice asmany operations. Fee-for-service payment
structures, solo practices, and more aggressive therapeutic
approaches also contributed to the greater number of
operations in the United States.16

Mounting doubts in the post-World War II decades did
not immediately lead to a reduction in tonsillectomy rates.
By mid-century, perhaps 1.5 to 2 million individuals (over-
whelmingly children) had their tonsils removed each year. In
the 1960s tonsillectomy began a slow (albeit uneven) decline
and by 1986 had fallen to 281,000. The decline in numbers,
however, proved transient; in 1996, no fewer than 383,000
tonsillectomies were performed in the United States.
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A HISTORY OF POPULARITY
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investigations in particular – two in Great Britain, one in
Zealand, and one in the United States – aroused considerable
interest.12, 13, 14, 15 Nevertheless, their differential findings reflect-
ed a generalized confusion about the efficacy of tonsillectomy.

The manner in which medical practice was structured
also clearly assisted in the persistence of tonsillectomy.
Tonsillectomy rates were, in part, a function of geographical
location. There were much higher rates in urban than rural
areas, largely because the latter tended to have fewer
physicians and hospital facilities. The experience of World
War II also hastened medical specialization, and increasingly
these specialties (with some notable exceptions) tended to
be surgical in nature. As John Bunker pointed out in 1970,
the United States, when compared with England, had twice
as many surgeons in proportion to the population and
performed twice asmany operations. Fee-for-service payment
structures, solo practices, and more aggressive therapeutic
approaches also contributed to the greater number of
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Mounting doubts in the post-World War II decades did
not immediately lead to a reduction in tonsillectomy rates.
By mid-century, perhaps 1.5 to 2 million individuals (over-
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however, proved transient; in 1996, no fewer than 383,000
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Why did not the doubts about this surgical procedure
result in immediate changes in the behavior of physicians?
Although the early faith in focal infection theory and the
claim that tonsils were portals of infection had long since
passed, the belief that tonsillectomy had clear benefits
persisted. Physicians who had
received their training in med-
ical schools prior toWorldWar II
accepted tonsillectomy as a
legitimate therapy. Their read-
ing of medical journals, given
the demands of clinical practice,
was probably confined to their
own specialty, and they may
have been unaware of dissent-
ing views that appeared in
other specialty publications.
Nor were many trained in
either epidemiology or statis-
tical analysis, and therefore
were not in a position to evaluate in a critical manner the
studies they encountered. Hence, their clinical approach
continued to reflect their training. The fact that solo practice
was the norm resulted in a quasi-professional isolation that
insulated many physicians from the growing skepticism
about the procedure. The absence of therapeutic norms
and standards and professional regulation meant that
practitioners were free of institutional constraints.

A GRADUAL CHANGE
Perhaps the most important elements in finally reducing

tonsillectomies were the change in the nature of specialty
training and practice as well as a growing skepticism in
medical school departments of pediatrics about the efficacy
of the surgery. AfterWorldWar II those who selected pediatric
internships had little opportunity to learn surgical tech-
niques, and hence did not – as those who came to confine
their practice to children in an earlier era – perform tonsil-
lectomies. The widespread use of antibiotics also persuaded
many that surgery was unnecessary.17 In addition, the number
of tonsillectomies performed by general practitioners
dropped precipitously. Unlike the pre-World War II genera-
tion, general practitioners found that they had lost their
surgical prerogatives as medicine was increasingly divided
by specialty.

If pediatricians were less prone to recommend tonsil-

lectomy, the same was not true of otolaryngologists for
whom surgery played a major role. The growing differences
between the two specialties were already evident at a sym-
posium in 1953 and published the following year in the
Journal of the American Medical Association. In the

symposium, Lawrence R. Boies,
one of the nation’s most emi-
nent laryngologists, expressed
his belief that in many cases,
non-removal of the tonsils
could be more hazardous than
removal.18

Still, the fact that pediatri-
cians were becoming dubious
about the efficacy and benefits
of tonsillectomy was clear.
During and after the 1970s,
pediatric texts manifested
considerable conservatism in
their approach to surgery and

greater appreciation of the immune role of the tonsils.19, 20

Interestingly enough, pediatric opposition to tonsillectomy
was matched by growing parental reluctance to submit
their offspring to surgery. This development represented a
sharp reversal from the situation that existed through the
1960s when parental pressure in favor of tonsillectomy was
pronounced. Although the reasons for this change remain
somewhat murky, it is quite possible that pediatricians, a
specialty with whom middle- and upper-class parents came
into constant contact, played a decisive role in changing
parental perceptions and behavior.

In the face of mounting pediatric opposition to tonsil-
lectomy, otolaryngologists slowly abandoned their more
aggressive stance. Yet tonsillectomy has remained a standard
therapeutic intervention among this group of physicians,
and its justification is often phrased in terms not fundamen-
tally different from those of half a century ago.21, 22, 23, 24, 25

A CAUTIONARY LESSON
Too often, the history of medicine is presented as the

story of inevitable progress. Yet there is a side to medicine
that is often overlooked, namely, the introduction and
persistence of therapies such as tonsillectomy that indeed
rest largely on analogy and faith. To be sure, it is undeni-
able that biomedical science has much to offer in controlling
and alleviating disease. Yet the history of tonsillectomy, as

well as other therapies, provides a cautionary lesson as well.
Therapeutic enthusiasm must be tempered by sober

realism and a recognition that the evaluation of therapies is
a complex undertaking that requires attention both to
methodology and clinical experience. It is also wise to
remember that even the best-designed studies to evaluate
therapies (including the randomized clinical trial) do not
necessarily yield conclusive or reliable results. Finally, in
an ideal system there should be a way of ensuring that
therapies of questionable efficacy be excluded from the
medical practice.

Gerald N. Grob, Ph.D., is the Henry E. Sigerist Professor
of the History of Medicine, Emeritus, Rutgers University.
Along with being widely published, he is a past president
of the American Association for the History of Medicine
and an elected member of the Institute of Medicine of the
National Academy of Sciences.
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LIMITYOUR MALPRACTICE

By David J. D’Aloia, Esq. and
Jakob B. Halpern, Esq.1

Limit yourmalpractice payouts! Shorten the time frame during
which you can be sued! Pay any damages in installments
at a discounted interest rate! And above all, reduce your
malpractice premiums!

In the face of large damage awards and heavy malprac-
tice premiums, who wouldn’t want to limit liability and
insurance payments? In fact, there are companies offering
cut-rate insurance that claim to do exactly that. For physicians,
this kind of deal certainly sounds great, but be forewarned
that – as with so many other things in life – because this
insurance plan sounds too good to be true, it probably is.

To gain these wonderful benefits, the insurance company
requires that you have your patients sign an arbitration
form that works something like this: When patients come
into your office, in addition to filling out forms regarding
medical history, health insurance, privacy notices and the
like, they are asked to sign a form – essentially a contract –
that would limit their remedies in the case of a malpractice
claim. If they should question this requirement, they are
told that if they don’t sign the form, you won’t treat them.

The contract itself limits a patient’s remedies in various
ways. For example, it might:
1 — require that a claim must be brought within a specified
limited time period after the patient suffered or suspected
the injury, typically no more than three years after the date
of injury
2 — require that any damage award be paid through install-
ment payments with a below-market interest rate rather than
an immediate lump sum of any damages awarded
3 — limit all non-economic damages to a specific maximum
dollar amount, often as low as $250,000
4 — limit punitive damages to a set maximum over any
compensatory damages
5 — require patients to submit any disputes to binding
arbitration

In return for treating only patients who sign such a con-
tract, the physician’s insurance company significantly reduces
his or her premiums.

However, a contract such as this has significant drawbacks.
First, those patients being asked to sign such a restrictive

contract and who recognize its import may feel real indig-
nation that might damage physician-patient relations or even
cause a loss of business as some patients take their care
elsewhere.

Just as importantly, it is highly unlikely that anyNew Jersey
court would uphold contractual agreements with patients
that limit the remedies available to them in such significant
ways. In New Jersey, public policy favors the enforcement
of valid arbitration agreements, but courts can and do refuse
to enforce these agreements when they consider them to be
unconscionable. In particular, courts will closely scrutinize a
contract of adhesion (that is, one presented on a take-it-or-
leave-it basis without opportunity for significant negotiation)
for unconscionability. When doing so, courts consider four
factors to determine whether to enforce the contract: its
subject matter, the parties’ relative bargaining positions,
the degree of economic compulsion motivating the “adhering
party,” and the public interests affected by the provisions
of the contract.

Because the agreement arises in the context of the

physician-patient relationship, the courts will almost certainly
find that the first three factors weigh strongly against
enforcement. First, courts often closely scrutinize the “special
relationship” between physicians and patients, and they will
closely review any contract limiting the potential recovery
for negligent treatment by a medical provider.

Second, there is a gross disparity between the relative bar-
gaining positions of a physician – an experienced professional
providing what amounts to a necessary service – and the
patient, presumably unsophisticated and unknowledgeable
in legal matters, but often in great need of medical care
and unwilling to leave the physician’s office to seek care
elsewhere in the face of possible time constraints, familiarity
without referral to the physician and insurance restrictions.
Furthermore, in this scenario, the patient is presented with
a preprinted form to sign, with no opportunity for negotiation.

Third, while patients in this circumstance may not nec-
essarily have the “economic” compulsion that courts usually
review, the need for medical treatment would probably be
considered an even stronger form of compulsion, where
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Although the New Jersey courts have not directly
addressed several of the issues discussed here, there are a
number of reasons supporting the conclusion that these
clauses are likely to be unenforceable: First, courts have more
reason to scrutinize contracts within the special relationship
between physicians and patients. As is self-evident, in the
context of medical treatment, there is far greater coercion
and duress motivating the patient to sign such an agreement
than in purely economic relationships.

Second, because public policy can be found in many
sources, including legislation, regulatory enactments and
prior court decisions, a court could turn to any of those
sources to find supportive statements of public policy.

Third, because New Jersey lacks clear prior applications
of the unconscionability doctrine in this context, a court
considering enforceability has more flexibility to apply its
own reasoning and conclusions.

Finally, public outcry over similar clauses is already
beginning to build in New Jersey. Given all of these consid-
erations, there would be both significant pressure on and a
great deal of discretion for a court reviewing these clauses
to find that the remedy-limiting provisions in the arbitration
agreement are unconscionable and unenforceable.

Given these observations, the use of such agreements
might potentially expose physicians to a great deal of
unexpected liability, especially if a court invalidated such a
contract with a patient, yet the physician’s insurance policy
still limited coverage to a maximum amount or, worse yet,
the carrier was no longer there to offer any protection.
Under the circumstances, then, any physician considering
such an arrangement should think twice before risking such
unexpected liability.

Let the buyer beware!

David J. D’Aloia is a member and Jakob B. Halpern is
an associate attorney of the law firm of Saiber Schlesinger
Satz & Goldstein, LLC. with offices at One Gateway Center,
Newark, NJ and 44 Wall Street, New York, NY.

1 The views expressed in this article are solely those of the
authors and are not intended to be nor should be relied on
as legal advice.
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the patient would feel compelled to sign the contract
rather than forgo necessary medical care.

Under such circumstances, it is almost certain a court
would consider the agreement to be a contract of adhesion.
Thus, any clause in the agreement found by a court to be
against the public interest or public policy of New Jersey
would be ruled unenforceable. Therefore, any legal analysis of
whether the remedy-limiting clauses are likely to be invalidated
must focus on what, exactly, is the public policy of New
Jersey, and whether such clauses would contradict those
policies. Combining these provisions together substantially
diminishes a patient’s potential recovery even further and
makes it even more likely a court will refuse to enforce any
of them, or perhaps even invalidate the agreement as a
whole. Let’s look at each of these restrictions individually.

There is reason to be cautious about those agreements
that contain a clause reducing the otherwise applicable
statute of limitations. New Jersey has expressed a clear public
policy in avoiding the unknowing loss of a claim. New Jersey’s
limitations period for malpractice claims (the time during
which an individual may sue for being injured) is two years,
and most likely the arbitration agreement required for a
cut-rate insurance plan doesn’t change that. However, New
Jersey also applies the “discovery rule” to such claims – the
two-year period in which a suit can be brought
does not begin when a patient is injured or learns
he or she has been injured, but instead
when the patient has knowledge that the
injury “may be” attributable to faulty
treatment. This means that a
doctor may face a lawsuit well
down the road, if it is alleged
that negligence caused an
injury that isn’t discovered, or
isn’t linked to negligent care, for
a long time. But the arbitration
clause of these untested insurance
plan agreements reduces this by
limiting the time frame in which a
suit can be filed and by tying the
starting date to the occurrence of
the injury rather than to the date when
the patient links the injury to the physi-
cian’s treatment. The arbitration clause would
also greatly reduce the time in which minors may
bring malpractice lawsuits, instead of the relaxed time

periods provided by statute. For a doctor wary of being
hauled into court for decades-old treatment, this would
seem like a good thing.

The problem is that New Jersey adopted the discovery
rule for a very specific reason: to prevent what the courts
felt was the unfairness of barring individuals’ claims before
they could possibly learn that they had been injured and
what the cause of that injury was. Through the adoption and
consistent application of the discovery rule, the New Jersey
courts have expressed a strong public policy against the
unknowing loss of a claim. Yet the proposed contractual
provision would allow exactly that. The provision violates
New Jersey public policy in this way and it is likely that the
courts will refuse to enforce it.

The insurance company’s arbitration contract also may
contain an installment payment provision that requires
damage awards to be paid out in equal, periodic payments
over the course of several years, at a below-market interest
rate. New Jersey has recently spoken on this issue through the
multifaceted Patients First Act. Enacted in 2004, this legis-
lation requires that all judgments in medical malpractice
actions for non-economic damages under $1 million be paid
immediately, and for those over that amount, half the entire
judgment must be paid immediately and half paid through

a 60-month-long structured payout. The statute
does not specifically set minimum

limits for any structured-payment
agreement. However, given the
large disparity between the
statute and the arbitration
agreement clause concern-
ing the amount subject to
the structured payments
and the permitted length
of the payout, as well as
the agreement’s minimal
below-market interest
rate, it is likely that a
court will consider such a
provision unconscionable.
Also, while the statute

specifically permits the parties
to enter into alternative payment

structures, it is unlikely that the provi-
sion was intended to address

pre-treatment agreements,

but rather to contemplate post-claim settlements negotiated
between the parties, who are then presumably represented
by counsel. It is likely that a reviewing court would find that
this provision in a pre-treatment agreement violates New
Jersey public policy and therefore refuse to enforce it.

These contracts also often contain a clause capping
non-economic damages. New Jersey has no definitive
statement of public policy against such a provision, but
there are several arguments that would probably convince
a court that such a limit is against public policy. First, several
New Jersey cases have considered limitation of liability
provisions in professional services contracts, although not
those of physicians. In response to such provisions, courts
have held professionals, who are relied upon by unsophisti-
cated parties for their expertise and training, to the standards
of their industry and commented that exculpation clauses
(those that avoid liability) are antithetical to such a relationship,
especially where the disparity of consequences to the parties
is substantial. Potentially, a court could find that, if a physician
need not worry about potential damages for malpractice,
he or she might not be as careful about providing a patient
with attentive medical care.

Second, cases against other professionals have looked at
the state’s minimum insurance coverage requirements to find
a reasonable amount of “full liability” for errors. New Jersey
requires physicians to carry $1 million in minimum coverage
per occurrence, meaning a smaller liability limitation is likely
against public policy.

Finally, in enacting the Patients First Act, the legislature
declined to impose caps on non-economic damage awards,
a subject on which there was strong disagreement during its
negotiation. Given the legislature’s reluctance, it is reasonable
to assume that a court would be reluctant to enforce just
such a cap imposed on a patient by his or her physician. For
these reasons, it is likely that a court would find a significant
limit on non-economic damages to be against public policy
and unconscionable, and as such refuse to enforce it.

Finally, the arbitration contract may contain a cap on
punitive damages. New Jersey also has no definitive state-
ments of public policy against such provisions, and because
the proposed punitive damages cap is generally not signif-
icantly different than that already statutorily mandated, it is
one provision a court would potentially uphold. While this is
true, the fact that punitive damages are generally not allowed
for physician negligence means that such a provision has
little, if any, practical effect.
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In May 2007, U.S. authorities charged four men with con-
spiring to blow up fuel tanks and a 40-mile pipeline that
transports fuel from a facility in Linden, New Jersey to John
F. Kennedy International Airport in New York City. The
pipeline runs under several densely populated areas and
intersects with other pipelines that service LaGuardia
Airport and Newark Liberty International Airport. A year
earlier, in July 2006, the FBI arrested three men accused of
planning a terrorist attack on the PATH subway lines, which
carry tens of thousands of commuters between New York
and New Jersey every day. In both cases, federal authorities
were able to derail the would-be-terrorist plots in the planning
stages. However, had either of these plots succeeded, they
could have caused unthinkable devastation that would likely
have resulted in significant loss of life and substantial injuries.

These foiled plots are a stark reminder that the terrorist
threat continues to evolve. A 2006 CBS News poll revealed
that 59 percent of Americans believe strongly that there will
be another terrorist attack on U.S. soil. The major question
is in what manner the attack will take place. Will the terror-

ists release vials of anthrax into the ventilation system at
Continental Airlines Arena? Or will a suicide bomber board
the PATH train at Exchange Place? Americans worry about
when and where the next attack will take place and who the
victims will be. This fear and apprehension have ignited
concerns over the nation’s healthcare infrastructure
because our ability to respond to and recover from a terror-
ist attack will largely depend on the preparedness of the
medical community.

Immediately following the terror attacks of September
11th, when the nation was grappling with the fear of
additional attacks, emergency rooms across the United
States braced themselves to deal with an onslaught of victims.
While ultimately the attacks were isolated to Washington,
D.C., Pennsylvania and New York, it is clear that the medical
community as a whole would essentially be on the front-
lines were another terrorist attack to take place. This
prospect is a source of major concern because the healthcare
system is already stretched thin. A small-scale traumatic
event, such as a tour bus overturning on the Garden State
Parkway or an E. coli outbreak in central New Jersey, is
enough to tax most local healthcare systems. Having to
deal with hundreds or even thousands of victims of a terrorist
attack at once would most assuredly overwhelm the
resources of the healthcare community.

Though car and fire bombing are the most common
type of terrorist attacks, most counterterrorism efforts have

focused on large-scale weapons of mass destruction. Of
these weapons, chemical, biological and radiological
agents are seen as the greater threat because they share a
variety of attributes that make them attractive to would-be
terrorists. Unlike nuclear weapons or large-scale explosives,
they can be easily acquired, conveniently stored and
discreetly transported. Since the anthrax outbreak of
October 2001, federal and state governments have devoted
billions of dollars to enhancing preparedness for potential

large-scale bioterrorist attacks.
However, only a tiny fraction of that money has been

spent on medical preparedness, according to an Institute of
Medicine report released in 2006. Not surprisingly, in that
report, a national survey conducted by the Robert Wood
Johnson Clinical Scholars program revealed that 79 percent
of responding physicians do not feel properly trained or
equipped to deal with victims of a chemical, biological or
radiation attack.1 This knowledge is cause for concern; the
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events of September 11th have shown us that our medical
professionals are among the first-line soldiers in our
nation’s defense. Primary physicians may be the first to
come in contact with patients who have been exposed to
biological weapons such as anthrax or smallpox, especially
in the case of an unannounced release of a biological
agent. Emergency room doctors could find themselves
being called on to provide medical services at the scene of
a terrorist attack. In both situations, a doctor’s ability to
identify and diagnose quickly and efficiently could be the
difference between life and death for thousands of individuals.

Physicians and their medical practice staff must be able
to identify the diseases with recognized bioterrorism
potential that come to their attention. A study published by
Johns Hopkins in 20052 revealed that over 50 percent of
the physicians polled were unable to correctly diagnose
diseases caused by the agents most likely to be used by
bioterrorists. However, the scores of those same physicians
improved dramatically after they completed a training
course in diagnosing and managing these diseases. Clearly
there is much work to be done to ensure the preparedness
of the medical community. Public health agencies and
academic and research centers have received a significant
amount of federal funding to focus their efforts on activities
that will help assure their readiness; however, office-based
physicians, clinics, and local hospitals have found them-
selves left out in the cold.

While most doctors agree that they need to be better
prepared to respond to a terrorist attack, they are not sure

what they need to do. New training is needed, and to that
end the Association of American Medical Colleges (AAMC)
has developed an educational plan that includes specific
educational experiences for medical students, resident
physicians, and practicing physicians. Many of the subjects
in the new terrorism education programs are already a part
of traditional medical school training. The new courses
emphasize pathophysiology, toxicology, infectious diseases,
emergency preparedness, and disaster response to ensure
that in the future, the physician workforce is prepared to
respond appropriately to medical conditions caused by
biological agents or chemical or radiation exposures.

Additionally, there have been an increasing number of
specialty-driven activities directed to physicians in practice
to help assure their readiness. A number of medical associ-
ations offer Continuing Medical Education (CME)-accredited
terrorism preparation courses. Among them, the American
Academy of Family Physicians (AAFP) offers a list of key
resources for family physicians, directions for reporting
possible acts of bioterrorism, and audio CME.3

In addition to the knowledge required to respond to
acts of bioterrorism, the healthcare community must have
the ability to do so. Local hospitals must be stocked with
antibiotics, antitoxins, ventilators, respirators, and personal
protection products, such as gowns, gloves and canister
masks. Office-based physicians and local clinics may need

to contain and decontaminate patients when they recognize
a bioterrorism-related exposure and may be required to
transport these patients to local hospitals. To do this, they
need appropriate equipment and facilities.

Members of the local medical community also must
learn how to report a biological event. Although there is no
federal notification protocol for bioterrorism incidents,
individual states have devised response plans for such an
event. New Jersey’s notification protocol4 requires the
physician who suspects a bioterrorism incident to contact
the local or state department of health and senior services
office. The federal government requires all hospitals to
have an all-hazards plan – a set of defined procedures to
follow in case of a disaster. Although not required, office-
based physicians should also consider designing an
all-hazards plan and then ensure that their staff is trained in
its implementation. This plan should include a mass casualty
disaster plan checklist5 and identification of the neighboring
health departments, federal agencies and emergency
numbers that would enable public health and law enforce-
ment officials to take prompt action.

While it is almost impossible to “fully prepare” for a
terrorist attack, it is imperative that the medical communities
acquire the knowledge and the tools to respond effectively
in the event of another terrorist attack. Whether that means
being able to identify the diseases associated with chemi-

cal, biological and radiological agents or being familiar
with the notification protocol in the case of a suspected
bioterrorism incident, the medical community may be
responsible for treating the victims of the next terrorist
attack. Will you be ready?

Flaurence Alexis is an Audit and Research Specialist
at MDAdvantage Insurance Company of New Jersey.
Ms. Alexis has a background in the legal and regulatory
fields as well as in market research. In her current position,
she researches topics making news in the medical mal-
practice insurance market and issues affecting New
Jersey’s physicians.

1 Alexander, G. C., Larkin, G. L., & Wynia, M. K. (2006).
Physicians’ preparedness for bioterrorism and other public
health priorities. Academic Emergency Medicine. 13, 1238 - 1241.

2 Cosgrove, S. E., Perl, T. M., Song, X., et al. (2005). Ability
of physicians to diagnose and manage illness due to Category
A bioterrorism agents. Archives of Internal Medicine,
165, 2002-2006.

3 These resources from the AAFP are available at:
www.aafp.org/btresponse.xml.

4 A PDF of New Jersey’s notification protocol for suspected
bioterrorism incidents is available at
http://www.state.nj.us/health/er/documents/bionotif_protocol.pdf.

5 Center for Excellence in Emergency Preparedness has designed
a checklist template for healthcare facilities. It is available at
http://www.ceep.ca/conference/tools/CBRNE_%20Checklist.pdf.
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Additionally, there have been an increasing number of
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a bioterrorism-related exposure and may be required to
transport these patients to local hospitals. To do this, they
need appropriate equipment and facilities.

Members of the local medical community also must
learn how to report a biological event. Although there is no
federal notification protocol for bioterrorism incidents,
individual states have devised response plans for such an
event. New Jersey’s notification protocol4 requires the
physician who suspects a bioterrorism incident to contact
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office. The federal government requires all hospitals to
have an all-hazards plan – a set of defined procedures to
follow in case of a disaster. Although not required, office-
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all-hazards plan and then ensure that their staff is trained in
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disaster plan checklist5 and identification of the neighboring
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in the event of another terrorist attack. Whether that means
being able to identify the diseases associated with chemi-

cal, biological and radiological agents or being familiar
with the notification protocol in the case of a suspected
bioterrorism incident, the medical community may be
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In April 1846 a Boston dentist
namedWilliamG.T.Morton used ether
anesthesia in the operating theatre of
the Massachusetts General Hospital. The
event was reported in the Boston Medical and Surgical
Journal about a month later as the first successful use of
general anesthesia during surgery. It was a historic occasion
rightly celebrated as the essential breakthrough for the
application of surgery to the treatment of human beings.1

The fact was, however, that operations, even though
rendered painless with ether anesthesia, subjected patients
to the terrible risk of life-endangering infection. As a result
doctors still limited their indications for surgery to operations
on the appendages of the body such as amputations or
removal of infected teeth. Surgeons fully expected their oper-
ative sites to become infected, and they even welcomed the

exudation of yellow staphylococcal purulence from their
incisions. They called it “laudable pus” as opposed to the
thin, watery drainage of impending gangrene. Healthy
individuals usually survived staphylococcal infections, but
gangrene would kill them.

All of this changed when a Scottish surgeon named
Joseph Lister connected the work of Louis Pasteur to his own
high surgical mortality rates. Pasteur had shown that microor-
ganisms caused putrefaction of living tissue, and Lister realized
that the way to prevent this outcome was to kill the microor-
ganisms before they could do so. In 1867 Lister reported that
he had reduced his amputationmortality rate from fifty percent
to zero by using heat-sterilized instruments and lavaging
incisions and the surrounding skin with carbolic acid.2

Because of anesthesia and antisepsis, surgeons suddenly
possessed the essential requirements for performing surgery

that would be painless and safe. No longer would they have
to limit themselves to amputations or surgery on the exterior
of the body; they could now do anything that their courage,
ingenuity and dexterity would permit. It was time for a new
generation of surgeons to step forward and redefine their
profession. The times required extraordinary individuals who
could devise new techniques, new operations and wholly
new ways of thinking. Edward J. Ill was a member of that gen-
eration and an exemplar of the best of that group of surgeons
who followed Lister.

Dr. Ill was born in 1854, nine years after Morton’s discov-
ery of anesthesia and 13 years before Lister’s discovery of
antisepsis. He was the son of a German physician who had
immigrated to the United States in 1848. Dr. Ill’s father settled
in “StumpTown,” a poor section ofNewark,New Jersey, where

German Hospital) when the trustees of that institution with-
drew the privileges of a physician whose patients had trouble
paying their hospital bills. In resigning, Dr. Ill asked, “Is it
right that honest practitioners whose clientele is among the
poor should be thus treated?”

Dr. Ill participated actively in the development of modern
surgery, particularly in the field of gynecology. In 1898 he
was elected to the presidency of the then newly formed
American College of Obstetrics and Gynecology (ACOG),
and later he was appointed as a Governor of the American
College of Surgeons. His pioneering contributions included
the use of the Rubin insufflation test for infertility, study of
cellular changes in the cervix in the diagnosis of carcinoma
of the cervix (with Papanicalau), histology of cyclic changes
in the uterine mucosa, development and use of bowel anas-

By Henry H. Sherk, MD

EDWARD J. ILL:
His Life, Times and the Award
in His Honor

cholera and other diseases occurred as epidemics. The elder
Dr. Ill (originally Uhl) worked hard but for little reward, and
he had to treat many of his patients without charge. Edward
went to the local public schools in Newark. He must have
donewell academically because hewas promptly accepted by
the Medical Department of Columbia College, also known
as the College of Physicians and Surgeons in New York. He
graduated with a degree in medicine in 1875 at the age of
21 years. He immediately left for Germany and Austria to study
surgery at universities in Freiburg, Vienna and Strasbourg.
In 1877 he returned toNewark and opened a surgical practice
that he continued for 65 years.

Dr. Ill was blessed with prodigious energy. He served on
the staffs of multiple hospitals in northern New Jersey,
among them were St. Michael’s, St. Barnabas, Beth Israel,
All Souls’ (Morristown), Mountainside and Rahway Memorial.
He resigned from the Clara Maass Hospital (formerly the

tomoses and safe hysterectomy with ligation of the uterine
and ovarian arteries. These operations seem routine now,
but in the early years of modern surgery they were anything
but routine, and they seemed radical to most physicians.3, 4

Dr. Ill published extensively during his career, and he
continued to do so into his eighties. His last paper, published
in 1935, was a biography ofMosesMaimonides, the Sephardic
physician of Cordoba, Spain. Dr. Ill wrote the paper to com-
memorate the 800th anniversary of Maimonides’ birth. Dr. Ill
also believed passionately in continuing medical education
for physicians. He participated actively in the creation
and development of the New Jersey Academy of Medicine,
an organization formed for the purpose of providing New
Jersey physicians access to libraries, lectures and review
courses inmedicine.5 TheAcademy convened formally in 1911,
but it was actually a continuation of several medical library
associations already in existence in the northern counties of the
state. Dr. Ill provided the guiding inspiration for the creation
of these societies, and at the first meeting of the Academy of
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Medicine of New Jersey his colleagues elected him president.
In 1939, three years beforeDr. Ill’s death at the ageof 88, the

Academy began the tradition of bestowing the Edward J. Ill
Award. Aparticularly distinguishedNewJersey physicianwould
be singledout for special recognition at the annual dinnermeet-
ing of the Academy. In a brief award ceremony, that individual’s
colleagues would acknowledge his or her academic achieve-
ment, service in the practice of medicine and contributions to
the continuing education of the physicians of New Jersey. The
award also implied a degree of gratitude to the recipient for his
or her contribution to the greater good, since the first recipient
of the award, Dr. Wells Eagleton of Newark, had donated his
personal residence (a large, elegant home in a very nice
Newark neighborhood) to theMedical Society of New Jersey.

When the Academy of Medicine discontinued operations
a few years ago, MDAdvantage Insurance Company of New
Jersey stepped in to ensure that this important and longstand-
ing award program would continue. The award ceremony has
been broadened to include awards for contributions in other
areas as well, such as in education, community service and out-
standing performance in hospital administration. The awards
programhas become its ownentity: the Edward J. Ill Excellence
inMedicine Association, with the raison d’être of recognizing
physicians and healthcare leaders. The proceeds from the
annual dinner are given to a worthy cause or program in
New Jersey that is able to fill a niche or a gap in services to
needy New Jersey citizens.

Henry H. Sherk, MD is currently the Editor-in-Chief of
MDAdvisor and a Professor of Orthopaedic Surgery at
Drexel University College of Medicine. He has published a
number of articles and books in his field of specialization,
including Getting It Straight; A History of Orthopaedic
Surgery in America, which will be published later this year
by the American Academy of Orthopaedic Surgeons.

1 Bigelow, H.J. “Insensibility during surgical operations by inhala-
tion.” Boston Medical and Surgical Journal 35 (Nov.18, 1846).

2 Lister, J. “On a new method of treating compound fractures.”
Lancet (I, 1867; II, 1867).

3 Eagleton, W.S. “A tribute to Dr. Edward J. Ill.” Journal of the
Medical Society of New Jersey 36 (1939): 700.

4 Wood, G.W. “Edward J. Ill: The versatile man.” Journal of the
Medical Society of New Jersey 31 (1934): 361.

5 Ill, E.J. “The function of the Academy of Medicine.” Journal of
the Medical Society of New Jersey 31 (1934): 368.

2008 EDWARD J. ILL
EXCELLENCE IN MEDICINE AWARDSTM

The Edward J. Ill Excellence in Medicine AwardsTM are
awarded annually to honor those exemplary physicians
and leaders whose dedication to education, research
and public service has significantly impacted the delivery
of healthcare in New Jersey and around the nation.
This event debuted in 1939 at the annual meeting of
the Academy of Medicine of New Jersey and has been
sponsored by MDAdvantage Insurance Company of
New Jersey since 2004. The awards are named after
Edward J. Ill, MD, a New Jersey physician who was a
pioneer in promoting continuing education in ways
that set the national standard.

This year’s awards dinner will be held on May 7, 2008
at the Hyatt Regency Princeton. Profits from the
awards dinner are donated to a charitable organiza-
tion in New Jersey. The 2008 recipient will be the
Hunterdon County Medication Access Partnership.
For additional information on the awards program
and this year’s honorees, please visit our website at
www.EJIawards.org.

To order tickets, place an ad in this year’s awards
journal or make a contribution to this year’s event,
please contact the Edward J. Ill Excellence in
Medicine Association, Inc. at 609-803-2350 or at
jpuro@EJIawards.org.

EDWARD J. ILL PHYSICIAN’S AWARDTM

Presented to a New Jersey physician who merits recognition for distinguished
service as a leader in the medical profession and in the community.

Walter J. Kahn, MD is an ophthalmologist in full-time,
private practice in Red Bank, New Jersey, and is
presently department director of ophthalmology at
Riverview Medical Center. While serving as medical
staff president, he was instrumental in a four hospital
merger that resulted in the Meridian Health System.
He served for nine years on the board of Meridian
Health System.

For the past 23 years, Dr. Kahn has traveled to
developing countries to perform the latest tech-
niques in ophthalmic surgery. He has shared his
knowledge and skill as a volunteer ophthalmologist
for Orbis International, a not-for-profit humanitarian

organization dedicated to saving sight worldwide
through public health education, technical assistance
to improve access to quality ophthalmic services
and hands-on training for eye care professionals. He
has trained more than 1000 local ophthalmologists
who continue the valuable work of saving sight.

Dr. Kahn has taken leadership roles in the
Medical Society of New Jersey, serving as president
in 2000-2001. He presently serves as chair of the
New Jersey Delegation to the American Medical
Association (AMA) and was elected to the AMA
Council on Constitution and Bylaws, where he has
served in the past as its chair.

Walter J. Kahn, MD, FACS

OUTSTANDING MEDICAL EDUCATOR AWARD
Presented to a medical educator who has made an outstanding contribution
to graduate or undergraduate medical education in New Jersey.

Joel A. DeLisa, MD is a widely recognized leader
in physical medicine and rehabilitation and an experi-
enced senior investigator, administrator and medical
educator. Dr. DeLisa is president of the KesslerMedical
Rehabilitation Research and Education Center and
professor and chair of the Department of Physical
Medicine and Rehabilitation, UMDNJ – New Jersey
Medical School. His research interests include spinal
cord injury, health delivery systems outcomes and the
evaluation of physician clinical competencies, as well
as undergraduate and graduate medical education.

Dr. DeLisa is a proficient author with a bibliog-
raphy comprising 135 published articles, 59 abstracts
and 42 chapters and books. He was the editor of the
Journal of Spinal Cord Medicine from 1999 to 2005.

An active member of numerous professional organ-
izations, he has had wide-ranging experience as
chairman, board member and committee member.
He is currently the vice chair of the American Board
of Medical Specialties. He is chair-elect of the
Council of Academic Societies of the Association of
American Medical Colleges. He is the vice presi-
dent of the International Society of Physical Medicine
and Rehabilitation. He served on the board of
the Education Commission for Foreign Medical
Graduates, where he was chair from 2005 to 2006.
Dr. DeLisa has received numerous awards for his
service to the medical community and has been an
invited speaker and keynote speaker for many
national and international organizations.

Joel A. DeLisa, MD, MS

Deepak V. Patel, MD is a board-certified orthopaedic
surgeon who was trained across three continents –
Asia, Europe and North America. Currently, Dr. Patel
is a professor of Orthopaedic Surgery, director of
Orthopaedic and Musculoskeletal Research, and
associate director of the Orthopaedic Residency
Program at St. Joseph’s Hospital and RegionalMedical
Center in Paterson and Seton Hall University in
South Orange.

Dr. Patel has been awarded numerous scholar-
ships and prizes and is a member of several

international societies such as SICOT (World
Orthopaedic Congress); he is an associate member
of the International Arthroscopy Association and a
fellow of the American Academy of Orthopaedic
Surgeons. To date, he has given more than 100
podium presentations and has published 85 papers
on various aspects of orthopaedic surgery in peer-
reviewed national and international journals and
textbooks. Dr. Patel is a talented and respected
medical educator.Deepak V. Patel,

MD, MSc Orth, MS Orth,
D Orth, FCPS Orth
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annual dinner are given to a worthy cause or program in
New Jersey that is able to fill a niche or a gap in services to
needy New Jersey citizens.

Henry H. Sherk, MD is currently the Editor-in-Chief of
MDAdvisor and a Professor of Orthopaedic Surgery at
Drexel University College of Medicine. He has published a
number of articles and books in his field of specialization,
including Getting It Straight; A History of Orthopaedic
Surgery in America, which will be published later this year
by the American Academy of Orthopaedic Surgeons.

1 Bigelow, H.J. “Insensibility during surgical operations by inhala-
tion.” Boston Medical and Surgical Journal 35 (Nov.18, 1846).

2 Lister, J. “On a new method of treating compound fractures.”
Lancet (I, 1867; II, 1867).

3 Eagleton, W.S. “A tribute to Dr. Edward J. Ill.” Journal of the
Medical Society of New Jersey 36 (1939): 700.

4 Wood, G.W. “Edward J. Ill: The versatile man.” Journal of the
Medical Society of New Jersey 31 (1934): 361.

5 Ill, E.J. “The function of the Academy of Medicine.” Journal of
the Medical Society of New Jersey 31 (1934): 368.

2008 EDWARD J. ILL
EXCELLENCE IN MEDICINE AWARDSTM

The Edward J. Ill Excellence in Medicine AwardsTM are
awarded annually to honor those exemplary physicians
and leaders whose dedication to education, research
and public service has significantly impacted the delivery
of healthcare in New Jersey and around the nation.
This event debuted in 1939 at the annual meeting of
the Academy of Medicine of New Jersey and has been
sponsored by MDAdvantage Insurance Company of
New Jersey since 2004. The awards are named after
Edward J. Ill, MD, a New Jersey physician who was a
pioneer in promoting continuing education in ways
that set the national standard.

This year’s awards dinner will be held on May 7, 2008
at the Hyatt Regency Princeton. Profits from the
awards dinner are donated to a charitable organiza-
tion in New Jersey. The 2008 recipient will be the
Hunterdon County Medication Access Partnership.
For additional information on the awards program
and this year’s honorees, please visit our website at
www.EJIawards.org.

To order tickets, place an ad in this year’s awards
journal or make a contribution to this year’s event,
please contact the Edward J. Ill Excellence in
Medicine Association, Inc. at 609-803-2350 or at
jpuro@EJIawards.org.

EDWARD J. ILL PHYSICIAN’S AWARDTM

Presented to a New Jersey physician who merits recognition for distinguished
service as a leader in the medical profession and in the community.

Walter J. Kahn, MD is an ophthalmologist in full-time,
private practice in Red Bank, New Jersey, and is
presently department director of ophthalmology at
Riverview Medical Center. While serving as medical
staff president, he was instrumental in a four hospital
merger that resulted in the Meridian Health System.
He served for nine years on the board of Meridian
Health System.

For the past 23 years, Dr. Kahn has traveled to
developing countries to perform the latest tech-
niques in ophthalmic surgery. He has shared his
knowledge and skill as a volunteer ophthalmologist
for Orbis International, a not-for-profit humanitarian

organization dedicated to saving sight worldwide
through public health education, technical assistance
to improve access to quality ophthalmic services
and hands-on training for eye care professionals. He
has trained more than 1000 local ophthalmologists
who continue the valuable work of saving sight.

Dr. Kahn has taken leadership roles in the
Medical Society of New Jersey, serving as president
in 2000-2001. He presently serves as chair of the
New Jersey Delegation to the American Medical
Association (AMA) and was elected to the AMA
Council on Constitution and Bylaws, where he has
served in the past as its chair.

Walter J. Kahn, MD, FACS

OUTSTANDING MEDICAL EDUCATOR AWARD
Presented to a medical educator who has made an outstanding contribution
to graduate or undergraduate medical education in New Jersey.

Joel A. DeLisa, MD is a widely recognized leader
in physical medicine and rehabilitation and an experi-
enced senior investigator, administrator and medical
educator. Dr. DeLisa is president of the KesslerMedical
Rehabilitation Research and Education Center and
professor and chair of the Department of Physical
Medicine and Rehabilitation, UMDNJ – New Jersey
Medical School. His research interests include spinal
cord injury, health delivery systems outcomes and the
evaluation of physician clinical competencies, as well
as undergraduate and graduate medical education.

Dr. DeLisa is a proficient author with a bibliog-
raphy comprising 135 published articles, 59 abstracts
and 42 chapters and books. He was the editor of the
Journal of Spinal Cord Medicine from 1999 to 2005.

An active member of numerous professional organ-
izations, he has had wide-ranging experience as
chairman, board member and committee member.
He is currently the vice chair of the American Board
of Medical Specialties. He is chair-elect of the
Council of Academic Societies of the Association of
American Medical Colleges. He is the vice presi-
dent of the International Society of Physical Medicine
and Rehabilitation. He served on the board of
the Education Commission for Foreign Medical
Graduates, where he was chair from 2005 to 2006.
Dr. DeLisa has received numerous awards for his
service to the medical community and has been an
invited speaker and keynote speaker for many
national and international organizations.

Joel A. DeLisa, MD, MS

Deepak V. Patel, MD is a board-certified orthopaedic
surgeon who was trained across three continents –
Asia, Europe and North America. Currently, Dr. Patel
is a professor of Orthopaedic Surgery, director of
Orthopaedic and Musculoskeletal Research, and
associate director of the Orthopaedic Residency
Program at St. Joseph’s Hospital and RegionalMedical
Center in Paterson and Seton Hall University in
South Orange.

Dr. Patel has been awarded numerous scholar-
ships and prizes and is a member of several

international societies such as SICOT (World
Orthopaedic Congress); he is an associate member
of the International Arthroscopy Association and a
fellow of the American Academy of Orthopaedic
Surgeons. To date, he has given more than 100
podium presentations and has published 85 papers
on various aspects of orthopaedic surgery in peer-
reviewed national and international journals and
textbooks. Dr. Patel is a talented and respected
medical educator.Deepak V. Patel,

MD, MSc Orth, MS Orth,
D Orth, FCPS Orth
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SPECIAL AWARD
Presented to Steven E. Ross, MD and Robert F. Ostrum, MD
for the extraordinary trauma care provided to Governor Jon Corzine.

Steven E. Ross, MD is the acting chief of the
Department of Surgery and the head of the Division
of Trauma at Cooper University Hospital, as well as
director of the Surgical Critical Care Fellowship. He
is also professor of Surgery at UMDNJ – Robert
Wood Johnson Medical School in Camden. Dr. Ross
is active in the education and training of surgery
and emergency medicine residents. His clinical and
research interests include trauma systems, pre-hos-
pital trauma care, emergency resuscitation, operative
intervention and intensive care management and
rehabilitation. He has more than 100 refereed pub-
lications and numerous book chapters in these
fields. His work in trauma systems development and
care of the injured has been recognized by a number
of EMS agencies, the American College of Surgeons,
the New Jersey Brain Injury Association, the B’Nai
Brith Foundation, the Camden Police Department
and the Department of Veterans Affairs.

Robert F. Ostrum, MD is director of Orthopaedic
Trauma Surgery at Cooper University Hospital and
professor of Surgery at UMDNJ – Robert Wood
Johnson Medical School in Camden. He is actively
involved in research, has lectured extensively and
authored more than 30 chapters and articles. In 2007,
Dr. Ostrum was recognized for his teaching practice
when he received an Excellence in Teaching Award
from UMDNJ – Robert Wood Johnson Medical
School. He has been selected by New Jersey and
Ohio magazines as a “Top Doctor” and was selected
byWoodard andWhite as a “TopDoctor in America.”
Drs. Ross and Ostrum see critically injured

patients in Cooper’s Level 1 Trauma Center, and led
the team that provided life-saving trauma care to
Governor Jon Corzine after injuries sustained in an
April 12, 2007, motor vehicle accident.

OUTSTANDING MEDICAL EXECUTIVE AWARD
Presented to an executive in a medically related organization or field who is usually, but not necessarily, a layperson and
who has demonstrated exceptional leadership in the enhancement of patient care and medical practice in New Jersey.

Judith Burgis is the senior vice president for Corporate
Services at Robert Wood Johnson University Hospital
(RWJUH). Her current executive functions include
strategic planning, government affairs and technology
assessment. A 600-bed academic medical center,
RWJUH is the principal hospital for the UMDNJ –
Robert Wood Johnson Medical School. RWJUH is
nationally recognized for its quality patient outcomes
and safety. The hospital was recently ranked by U.S.
News & World Report as one of the top 50 hospitals
in the nation for clinical excellence.

Ms. Burgis hasmore than 30 years ofmanagement
experience in corporate and healthcare settings. She
has been long concerned about New Jersey’s repu-
tation for healthcare as a corridor state sandwiched
between Philadelphia and New York City and is a
passionate advocate for patients. Ms. Burgis and the
RWJUH hospital team have been credited for gaining

state approvals to provide services not previously
available in central New Jersey and for reducing out-
of-state patient migration. During 2009, RWJUH
anticipates introducing the state’s first Proton Beam
Radiation Therapy System to treat adults and children.

Appointed a Leadership New Jersey Fellow,
Ms. Burgis is also a past chairman and currently
serves as a member of the board of the New Jersey
Organ and Tissue SharingNetwork. She also serves on
the executive and finance committees of the board
of New Brunswick Tomorrow. She served on the
health policy transition teams for Governors Corzine,
McGreevey and Whitman. She participates in pro-
fessional organizations including the Association of
American Medical Colleges and recently served as
co-chair of the Strategic Advisory Council of the
New Jersey Council of Teaching Hospitals.

Judith Burgis

Eileen Moynihan, MD maintains a solo practice in
rheumatology in Woodbury, New Jersey. She served
as medical director of Medicare for traditional fee-
for-service, Part B, New Jersey, for Prudential, Xact
Medicare and Empire Medicare in succession. In
2007, Dr. Moynihan became the advisor to the
Relative Value Update Committee of the AMA for
the American College of Rheumatology, and she
reviews proposed relative values of medical services
and their components.

Dr. Moynihan served as president of her county
medical society from 1998-1999 and as president of the
Medical Society of New Jersey in 2005-2006. She is cur-
rently an alternate delegate to the AMA on behalf of
the Medical Society of New Jersey and is chair of the
Committee on Rheumatologic Care for the American
College of Rheumatology. The American College of
Rheumatology awarded Dr. Moynihan the distin-
guished Paulding Phelps Award in 1998 for her service
to clinical rheumatology and its practitioners.Eileen Moynihan, MD

COMMUNITY SERVICE LEADER AWARD
Presented to an organization that demonstrates an extraordinary commitment to improving the health and welfare
of the citizens of New Jersey; and to an individual representing that organization who has personified, led and/or
provided the vision for that organization.

Monsignor William J. Linder is currently the pastor
of St. Rose of Lima Parish in Newark. After the Newark
civil disorders of 1967, Msgr. Linder founded New
Community Corporation (NCC) to begin to replace
the destroyed housing and to rebuild the local econo-
my. NCC is the most comprehensive and the largest
community development organization in the United
States. NCC employs more than 1,600 individuals and
provides urban dwellers with housing, day care,
alternative education, social services, job training,
employment services and healthcare. Through its
many services and programs it touches the lives of
50,000 Newark and Essex County residents every day.

Msgr. Linder lectures all over the world to com-
munity groups, bankers and others who are interested

in the community development movement. NCC
has hosted global entities interested in learning
fromMsgr. Linder’smodel of community development,
including groups from Northern Ireland, Kenya,
Japan, Germany, South Africa, Russia and Tanzania.

Msgr. Linder holds an MA and PhD in sociology
from Fordham University and honorary degrees
from ten institutions of higher learning. He is an
adjunct professor at the School of International and
Public Affairs, Columbia University. In the past ten
years, he has received numerous honors, including
Person of the Week from ABC World News Tonight,
MacArthur Foundation Fellows Award, Governor’s
Gold Medal (NJ) and the 2007 Project of the Year
Award from HOPE.

Monsignor William J. Linder
On behalf of the

New Community Corporation

Henry Acosta, MA, MSW, LSW
On behalf of the National Resource

Center for Hispanic Mental Health

Henry Acosta is a nationally and internationally
known expert on Hispanic mental health issues and
is currently the executive director of the National
Resource Center for Hispanic Mental Health. In his
role as executive director, Mr. Acosta aims to
address the nationwide lack of availability of, access
to and the provision of quality mental health services
for Hispanics, and to heighten awareness, acceptance
and understanding of mental illness among the
Hispanic population.

Mr. Acosta is also the deputy director of the
New Jersey Mental Health Institute, Inc. As a New
Jersey licensed social worker, Mr. Acosta has more
than 16 years of direct service and administrative
experience working with children and families in
both clinical and social service settings. He current-
ly serves on the New Jersey Governor’s Council on
Mental Health Stigma and on the State of New

Jersey Board of Social Work Examiners, where he
serves as the board’s vice chairman. He was
appointed by Governor Corzine to the New Jersey
Health Care Access Study Commission.

Mr. Acosta has served as a volunteer in many
capacities, including as amentor for teenage inner-city
youth, as a local coordinator for the 2000 Million
Mom March and as a firefighter who assisted with
search and recovery efforts at Ground Zero after the
World Trade Center terrorist attacks. He has
received numerous awards and recognitions,
including most recently a 2007 Advancing Minority
Mental Health Award from the American Psychiatric
Foundation and a 2007 “Forty Under 40” Award
fromNJBIZmagazine. Mr. Acosta is currently pursuing
a doctorate in Social Work in Social Policy Analysis
and Administration at Rutgers University.

PETER W. RODINO, JR., CITIZEN’S AWARDTM

Presented to a citizen or group of citizens of New Jersey who merits recognition for distinguished
service in advancing and promoting the health and well-being of the people of our state.

Senator Peter A. Inverso was a member of the New
Jersey State Senate from January 1992 through
January 2008. Senator Inverso represented the 14th
Legislative District, which covers parts of Mercer
and Middlesex counties. During his tenure as a state
senator, he served as assistant majority leader,
chairman of the State Government Committee,
vice chairman of the Budget and Appropriations
Committee, co-chairman of the Law and Public Safety
and Veteran Affairs Committees and as deputy minori-
ty leader. During his time in the Senate, he authored
many pieces of hallmark legislation, includingMegan’s
Law and the FamilyCare health insurance initiative.

Senator Inverso serves as president and CEO of

Roma Financial Corporation. He holds an honorary
Doctor of Laws degree from The College of New
Jersey. Senator Inverso is the immediate past chairman
of the Board of Trustees of the Robert Wood Johnson
Health Care Corporation at Hamilton. He is also a
member of the Board of Trustees of Rider University.
He has been honored by many community and
charitable organizations, including Catholic Charities,
the Central Jersey Chapter of the Boy Scouts of
America, theNew Jersey Broadcasters Association, the
New Jersey State Chamber of Commerce, the New
Jersey Naval Militia Foundation and the American
Cancer Society.

Senator Peter A. Inverso

Steven E. Ross, MD

Robert F. Ostrum, MD
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for the extraordinary trauma care provided to Governor Jon Corzine.

Steven E. Ross, MD is the acting chief of the
Department of Surgery and the head of the Division
of Trauma at Cooper University Hospital, as well as
director of the Surgical Critical Care Fellowship. He
is also professor of Surgery at UMDNJ – Robert
Wood Johnson Medical School in Camden. Dr. Ross
is active in the education and training of surgery
and emergency medicine residents. His clinical and
research interests include trauma systems, pre-hos-
pital trauma care, emergency resuscitation, operative
intervention and intensive care management and
rehabilitation. He has more than 100 refereed pub-
lications and numerous book chapters in these
fields. His work in trauma systems development and
care of the injured has been recognized by a number
of EMS agencies, the American College of Surgeons,
the New Jersey Brain Injury Association, the B’Nai
Brith Foundation, the Camden Police Department
and the Department of Veterans Affairs.

Robert F. Ostrum, MD is director of Orthopaedic
Trauma Surgery at Cooper University Hospital and
professor of Surgery at UMDNJ – Robert Wood
Johnson Medical School in Camden. He is actively
involved in research, has lectured extensively and
authored more than 30 chapters and articles. In 2007,
Dr. Ostrum was recognized for his teaching practice
when he received an Excellence in Teaching Award
from UMDNJ – Robert Wood Johnson Medical
School. He has been selected by New Jersey and
Ohio magazines as a “Top Doctor” and was selected
byWoodard andWhite as a “TopDoctor in America.”
Drs. Ross and Ostrum see critically injured

patients in Cooper’s Level 1 Trauma Center, and led
the team that provided life-saving trauma care to
Governor Jon Corzine after injuries sustained in an
April 12, 2007, motor vehicle accident.
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Presented to an executive in a medically related organization or field who is usually, but not necessarily, a layperson and
who has demonstrated exceptional leadership in the enhancement of patient care and medical practice in New Jersey.

Judith Burgis is the senior vice president for Corporate
Services at Robert Wood Johnson University Hospital
(RWJUH). Her current executive functions include
strategic planning, government affairs and technology
assessment. A 600-bed academic medical center,
RWJUH is the principal hospital for the UMDNJ –
Robert Wood Johnson Medical School. RWJUH is
nationally recognized for its quality patient outcomes
and safety. The hospital was recently ranked by U.S.
News & World Report as one of the top 50 hospitals
in the nation for clinical excellence.

Ms. Burgis hasmore than 30 years ofmanagement
experience in corporate and healthcare settings. She
has been long concerned about New Jersey’s repu-
tation for healthcare as a corridor state sandwiched
between Philadelphia and New York City and is a
passionate advocate for patients. Ms. Burgis and the
RWJUH hospital team have been credited for gaining

state approvals to provide services not previously
available in central New Jersey and for reducing out-
of-state patient migration. During 2009, RWJUH
anticipates introducing the state’s first Proton Beam
Radiation Therapy System to treat adults and children.

Appointed a Leadership New Jersey Fellow,
Ms. Burgis is also a past chairman and currently
serves as a member of the board of the New Jersey
Organ and Tissue SharingNetwork. She also serves on
the executive and finance committees of the board
of New Brunswick Tomorrow. She served on the
health policy transition teams for Governors Corzine,
McGreevey and Whitman. She participates in pro-
fessional organizations including the Association of
American Medical Colleges and recently served as
co-chair of the Strategic Advisory Council of the
New Jersey Council of Teaching Hospitals.

Judith Burgis

Eileen Moynihan, MD maintains a solo practice in
rheumatology in Woodbury, New Jersey. She served
as medical director of Medicare for traditional fee-
for-service, Part B, New Jersey, for Prudential, Xact
Medicare and Empire Medicare in succession. In
2007, Dr. Moynihan became the advisor to the
Relative Value Update Committee of the AMA for
the American College of Rheumatology, and she
reviews proposed relative values of medical services
and their components.

Dr. Moynihan served as president of her county
medical society from 1998-1999 and as president of the
Medical Society of New Jersey in 2005-2006. She is cur-
rently an alternate delegate to the AMA on behalf of
the Medical Society of New Jersey and is chair of the
Committee on Rheumatologic Care for the American
College of Rheumatology. The American College of
Rheumatology awarded Dr. Moynihan the distin-
guished Paulding Phelps Award in 1998 for her service
to clinical rheumatology and its practitioners.Eileen Moynihan, MD

COMMUNITY SERVICE LEADER AWARD
Presented to an organization that demonstrates an extraordinary commitment to improving the health and welfare
of the citizens of New Jersey; and to an individual representing that organization who has personified, led and/or
provided the vision for that organization.

Monsignor William J. Linder is currently the pastor
of St. Rose of Lima Parish in Newark. After the Newark
civil disorders of 1967, Msgr. Linder founded New
Community Corporation (NCC) to begin to replace
the destroyed housing and to rebuild the local econo-
my. NCC is the most comprehensive and the largest
community development organization in the United
States. NCC employs more than 1,600 individuals and
provides urban dwellers with housing, day care,
alternative education, social services, job training,
employment services and healthcare. Through its
many services and programs it touches the lives of
50,000 Newark and Essex County residents every day.

Msgr. Linder lectures all over the world to com-
munity groups, bankers and others who are interested

in the community development movement. NCC
has hosted global entities interested in learning
fromMsgr. Linder’smodel of community development,
including groups from Northern Ireland, Kenya,
Japan, Germany, South Africa, Russia and Tanzania.

Msgr. Linder holds an MA and PhD in sociology
from Fordham University and honorary degrees
from ten institutions of higher learning. He is an
adjunct professor at the School of International and
Public Affairs, Columbia University. In the past ten
years, he has received numerous honors, including
Person of the Week from ABC World News Tonight,
MacArthur Foundation Fellows Award, Governor’s
Gold Medal (NJ) and the 2007 Project of the Year
Award from HOPE.

Monsignor William J. Linder
On behalf of the

New Community Corporation

Henry Acosta, MA, MSW, LSW
On behalf of the National Resource

Center for Hispanic Mental Health

Henry Acosta is a nationally and internationally
known expert on Hispanic mental health issues and
is currently the executive director of the National
Resource Center for Hispanic Mental Health. In his
role as executive director, Mr. Acosta aims to
address the nationwide lack of availability of, access
to and the provision of quality mental health services
for Hispanics, and to heighten awareness, acceptance
and understanding of mental illness among the
Hispanic population.

Mr. Acosta is also the deputy director of the
New Jersey Mental Health Institute, Inc. As a New
Jersey licensed social worker, Mr. Acosta has more
than 16 years of direct service and administrative
experience working with children and families in
both clinical and social service settings. He current-
ly serves on the New Jersey Governor’s Council on
Mental Health Stigma and on the State of New

Jersey Board of Social Work Examiners, where he
serves as the board’s vice chairman. He was
appointed by Governor Corzine to the New Jersey
Health Care Access Study Commission.

Mr. Acosta has served as a volunteer in many
capacities, including as amentor for teenage inner-city
youth, as a local coordinator for the 2000 Million
Mom March and as a firefighter who assisted with
search and recovery efforts at Ground Zero after the
World Trade Center terrorist attacks. He has
received numerous awards and recognitions,
including most recently a 2007 Advancing Minority
Mental Health Award from the American Psychiatric
Foundation and a 2007 “Forty Under 40” Award
fromNJBIZmagazine. Mr. Acosta is currently pursuing
a doctorate in Social Work in Social Policy Analysis
and Administration at Rutgers University.

PETER W. RODINO, JR., CITIZEN’S AWARDTM

Presented to a citizen or group of citizens of New Jersey who merits recognition for distinguished
service in advancing and promoting the health and well-being of the people of our state.

Senator Peter A. Inverso was a member of the New
Jersey State Senate from January 1992 through
January 2008. Senator Inverso represented the 14th
Legislative District, which covers parts of Mercer
and Middlesex counties. During his tenure as a state
senator, he served as assistant majority leader,
chairman of the State Government Committee,
vice chairman of the Budget and Appropriations
Committee, co-chairman of the Law and Public Safety
and Veteran Affairs Committees and as deputy minori-
ty leader. During his time in the Senate, he authored
many pieces of hallmark legislation, includingMegan’s
Law and the FamilyCare health insurance initiative.

Senator Inverso serves as president and CEO of

Roma Financial Corporation. He holds an honorary
Doctor of Laws degree from The College of New
Jersey. Senator Inverso is the immediate past chairman
of the Board of Trustees of the Robert Wood Johnson
Health Care Corporation at Hamilton. He is also a
member of the Board of Trustees of Rider University.
He has been honored by many community and
charitable organizations, including Catholic Charities,
the Central Jersey Chapter of the Boy Scouts of
America, theNew Jersey Broadcasters Association, the
New Jersey State Chamber of Commerce, the New
Jersey Naval Militia Foundation and the American
Cancer Society.

Senator Peter A. Inverso

Steven E. Ross, MD

Robert F. Ostrum, MD
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Pandemics, natural disasters
and suspected acts of
bioterrorism are just three
categories of serious public
health risks reported by the
newsmedia in the recent past.
News of the Avian flu (H5N1),
Hurricane Katrina, and the Anthrax
scare certainly raised public awareness
about medical security for a short time, but
we know that the concerns of the general
public quickly diminish as news reports fade.

However, for healthcare professionals,
the standard for being informed and staying
informed needs to be different. After media
attention wanes, these kinds of sensational
health threats must remain at the forefront of
discussion within every medical community.

Since 9/11, the reality of world events
has raised homeland security issues to a
heightened dimension. Now, clearly, pre-
paredness is everyone’s goal. But what
exactly does “preparedness” mean for

the average physician?
Certainly, a prepared physi-
cian must be proficient in
the recognition, diagnosis
and treatment of symptoms,

conditions and situations
that have the potential for

causing mass casualties – but
there’s more.

START WITH THE BASICS
Preparedness best begins with rudi-

mentary steps. Consider a hypothetical
scenario, like bioterrorism. What is the
absolute first thing you would do, as a
physician, if you were suddenly confronted
with this kind of “What do I do now”
situation?

You want to be able to rely upon a
behavioral response that is almost
robotic in order to get you through the initial
impact. Remember, even a preliminary
clinical impression of bioterrorism has

HOMELAND “MEDICAL” SECURITY:
THE PREPARED PHYSICIAN

By Robert B.Goley
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immediate “high panic potential” – thus the need to pre-
pare in advance. To start the preparatory process, you must
1) identify resources that can help in the development of
contingency plans and emergency policies and proce-
dures, 2) make plans for maintaining the continuity of your
medical practice in times of emergency, and 3) commit to
staying informed and educated.

Knowing exactly where to turn when an emergency
happens imprints an automatic reaction mechanism that
will help establish a calm starting point for you and for your
office staff.

IDENTIFYING APPROPRIATE RESOURCES
The good news is that each healthcare community

does not need to create emergency response plans from
scratch. Many resources are available to assist physician
practices in developing an emergency plan for each category
of potential events. There are federal, state and local
agencies that focus on precaution-
ary and emergency protocols in
scenarios where public health is
most vulnerable. State departments
of health, the U.S. Department of
Health and Human Services (HHS),
the Centers for Disease Control and
Prevention (CDC), Offices for
Homeland Security, the World
Health Organization, and even law
enforcement agencies, for example,
all have vital pieces of information
available with suggested procedures
to follow.

Since the thought of developing
emergency procedures for each possible incident or event
can quickly become intimidating, it is best to focus on one
disaster topic at a time. Checklists and guidelines on bioter-
rorism, radiation terrorism, chemical agents and multiple
categories of communicable disease are readily available
to help you prepare for most of these “worst-case scenario”
situations. On a national level, the U.S. Department
of Health and Human Services maintains what they
refer to as “one stop” access to updates on pandemics
and Avian flu. You can find guidelines, planning
guides and checklists on their website at
http://www.pandemicflu.gov/plan/healthcare/index.html.
Additionally, the New Jersey Department of Health and

Senior Servicesmaintains a Health Infrastructure Preparedness
and Emergency Response website that provides important
information on biological agents, chemical agents, emerg-
ing infectious diseases, radiological emergencies, and
natural disasters.

Ideally, all physicians will evaluate and virtually “pack-
age” this kind of information into clear guidelines for their
medical practice. Putting it all together may seem over-
whelming at first, but the benefits are immeasurable.
Having a plan in advance will allow you to remain calm and
function in a crisis and to treat victims who suddenly
become your patients.

Emergency procedures should also include emergency
contact lists that are customized by contingency and situa-
tion and maintained in one central location. When creating
your list, make an effort to think beyond the obvious.
The “Critical Phone Contacts and Resources” list
includes the obvious contacts – the New Jersey State

Police, the New Jersey Office
of Homeland Security and
Preparedness, the New Jersey
Department of Health and Senior
Services and the Poison Control
Center. But it also includes the FBI
National Response Center, Centers
for Disease Control and Prevention
Emergency Response, Coast Guard
National Response Center, the
Food and Drug Administration, and
the U.S. Army Medical Research
Institute for Infectious Disease.
Make your list as comprehensive as
possible.

MAINTAINING THE CONTINUITY OF YOUR MEDICAL
PRACTICE

Business organizations and associations are beginning
to plan how to protect the interests of businesses in potential
crisis situations. On July 25, 2006, the U.S. Chamber of
Commerce and the National Chamber Foundation spon-
sored a web cast from Washington entitled “Pandemics:
Are We Prepared?” The program included a discussion
about the development and distribution of antiviral
drugs/vaccines and also focused on the business impact of
a pandemic situation.

While physicians clearly play an integral role in any

emergency situation as healthcare providers, they also
need to think about the impact a crisis can have on their
medical practice. Consideration needs to be given to
strategies for ensuring business continuity under a variety
of situations. For example, plans should be in place for the
continuity of business operations with a reduced workforce.
There are also business responsibilities in promoting a
healthy work environment for employees during pandemic
outbreaks. Certainly, continuity of a medical practice
becomes immensely important for physician practices.

STAYING INVOLVED, INFORMED AND EDUCATED
The policies and procedures you develop for yourself

and your medical practice for emergency situations must
be dynamic. That means staying current with information
and protocols issued by the healthcare institutions and
public agencies where you practice. Even current news
items that you read in papers like The New York Times
should be a springboard reminding you to review and
update your contingency plans.

A recent article, “First Vaccine Against Avian Flu Is
Approved as Interim Measure” (The New York Times, April
14, 2007) is a good example. The federal government has
had stockpiles of the vaccine ready to treat approximately
6.5 million people, but the details of how it will be dispensed
in the event of a pandemic is not clear. Staying alert for this
type of information is critical.

Providing information on preparedness to your family
and patients is also important. There are excellent easy-to-
follow guides available, such as the “Emergency
Preparedness Kit” available through the Hackensack
University Medical Center Foundation. Information can be
found on the website at www.humcfoundation.com.
Staying involved can also mean volunteering your services
as a healthcare professional. In New Jersey, the New Jersey
Medical Reserve Corps welcomes volunteers who are
trained to be deployed as part of an emergency man-
agement system. For more information, go to
http://www.njmrc.nj.gov/hcpr/.

When potential disasters become reality and medical
security is threatened, preparedness in action simply
becomes the educated execution of a rational thought
process. Preparedness for physicians should mean that if a
disaster strikes, they are ready to meet the challenge safely
and respond to it effectively. As initial steps of prepared-
ness, we need to begin today to identify resources, provide

for the continuity of our medical practices, and stay
involved, informed and educated. These initial steps are
vital in the physician’s attempts to develop contingency
plans and emergency policies and procedures when creating
a Homeland Medical Security Plan.

Mr. Goley is Senior Vice President of Claims and Risk
Management at MDAdvantage Insurance Company of New
Jersey. He has 25 years of experience in physician and
hospital professional liability and has authored articles on
risk management issues, claims and tort reform topics.

CRITICAL PHONE CONTACTS AND RESOURCES

NEW JERSEY
NJ Medical Examiner
609-896-8900 — www.me.nj.gov
NJ Medical Reserve Corps
609-989-6898 — www.njmrc.nj.gov
NJ Office for Homeland Security and Preparedness
609-584-4000 — www.state.nj.us/njhomesecurity
NJ Primary Care Association
609-275-8886 — www.njpca.org
NJ State Department of Health and Senior Services
800-367-6543 — www.state.nj.us/health
NJ State Police | Office of Emergency Management
609-882-2000 — www.state.nj.us/njoem

FEDERAL GOVERNMENT
Army Medical Research Institute for Infectious Disease
888-872-7443 — www.usamriid.army.mil
Centers for Disease Control and Prevention (CDC)
Emergency Response
770-488-7100 — www.cdc.gov
Coast Guard National Response Center
800-424-8802 — www.nrc.uscg.mil
Department of Environmental Protection
877-927-6337 — www.state.nj.us/dep
Department of Health and Human Services (HHS)
202-619-0257 — www.hhs.gov
FBI National Response Center
202-324-6700
Federal Emergency Management Agency (FEMA)
800-621-3362 — www.fema.gov
Food and Drug Administration
888-643-6332 — www.fda.gov
National Medical Reserve Corps
301-443-4951 — www.medicalreservecorps.gov
Office for Homeland Security
800-375-5283 — www.dhs.gov/index.shtm
Poison Control Center
888-222-1222 — www.1-800-222-1222.info
Public Health Service | Emergency Response
800-872-6367
World Health Organization
202-974-3459 — www.who.int/en
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immediate “high panic potential” – thus the need to pre-
pare in advance. To start the preparatory process, you must
1) identify resources that can help in the development of
contingency plans and emergency policies and proce-
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medical practice in times of emergency, and 3) commit to
staying informed and educated.

Knowing exactly where to turn when an emergency
happens imprints an automatic reaction mechanism that
will help establish a calm starting point for you and for your
office staff.
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The good news is that each healthcare community
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of health, the U.S. Department of
Health and Human Services (HHS),
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to follow.
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refer to as “one stop” access to updates on pandemics
and Avian flu. You can find guidelines, planning
guides and checklists on their website at
http://www.pandemicflu.gov/plan/healthcare/index.html.
Additionally, the New Jersey Department of Health and

Senior Servicesmaintains a Health Infrastructure Preparedness
and Emergency Response website that provides important
information on biological agents, chemical agents, emerg-
ing infectious diseases, radiological emergencies, and
natural disasters.

Ideally, all physicians will evaluate and virtually “pack-
age” this kind of information into clear guidelines for their
medical practice. Putting it all together may seem over-
whelming at first, but the benefits are immeasurable.
Having a plan in advance will allow you to remain calm and
function in a crisis and to treat victims who suddenly
become your patients.

Emergency procedures should also include emergency
contact lists that are customized by contingency and situa-
tion and maintained in one central location. When creating
your list, make an effort to think beyond the obvious.
The “Critical Phone Contacts and Resources” list
includes the obvious contacts – the New Jersey State

Police, the New Jersey Office
of Homeland Security and
Preparedness, the New Jersey
Department of Health and Senior
Services and the Poison Control
Center. But it also includes the FBI
National Response Center, Centers
for Disease Control and Prevention
Emergency Response, Coast Guard
National Response Center, the
Food and Drug Administration, and
the U.S. Army Medical Research
Institute for Infectious Disease.
Make your list as comprehensive as
possible.

MAINTAINING THE CONTINUITY OF YOUR MEDICAL
PRACTICE

Business organizations and associations are beginning
to plan how to protect the interests of businesses in potential
crisis situations. On July 25, 2006, the U.S. Chamber of
Commerce and the National Chamber Foundation spon-
sored a web cast from Washington entitled “Pandemics:
Are We Prepared?” The program included a discussion
about the development and distribution of antiviral
drugs/vaccines and also focused on the business impact of
a pandemic situation.

While physicians clearly play an integral role in any

emergency situation as healthcare providers, they also
need to think about the impact a crisis can have on their
medical practice. Consideration needs to be given to
strategies for ensuring business continuity under a variety
of situations. For example, plans should be in place for the
continuity of business operations with a reduced workforce.
There are also business responsibilities in promoting a
healthy work environment for employees during pandemic
outbreaks. Certainly, continuity of a medical practice
becomes immensely important for physician practices.

STAYING INVOLVED, INFORMED AND EDUCATED
The policies and procedures you develop for yourself

and your medical practice for emergency situations must
be dynamic. That means staying current with information
and protocols issued by the healthcare institutions and
public agencies where you practice. Even current news
items that you read in papers like The New York Times
should be a springboard reminding you to review and
update your contingency plans.

A recent article, “First Vaccine Against Avian Flu Is
Approved as Interim Measure” (The New York Times, April
14, 2007) is a good example. The federal government has
had stockpiles of the vaccine ready to treat approximately
6.5 million people, but the details of how it will be dispensed
in the event of a pandemic is not clear. Staying alert for this
type of information is critical.

Providing information on preparedness to your family
and patients is also important. There are excellent easy-to-
follow guides available, such as the “Emergency
Preparedness Kit” available through the Hackensack
University Medical Center Foundation. Information can be
found on the website at www.humcfoundation.com.
Staying involved can also mean volunteering your services
as a healthcare professional. In New Jersey, the New Jersey
Medical Reserve Corps welcomes volunteers who are
trained to be deployed as part of an emergency man-
agement system. For more information, go to
http://www.njmrc.nj.gov/hcpr/.

When potential disasters become reality and medical
security is threatened, preparedness in action simply
becomes the educated execution of a rational thought
process. Preparedness for physicians should mean that if a
disaster strikes, they are ready to meet the challenge safely
and respond to it effectively. As initial steps of prepared-
ness, we need to begin today to identify resources, provide

for the continuity of our medical practices, and stay
involved, informed and educated. These initial steps are
vital in the physician’s attempts to develop contingency
plans and emergency policies and procedures when creating
a Homeland Medical Security Plan.

Mr. Goley is Senior Vice President of Claims and Risk
Management at MDAdvantage Insurance Company of New
Jersey. He has 25 years of experience in physician and
hospital professional liability and has authored articles on
risk management issues, claims and tort reform topics.
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NJ State Police | Office of Emergency Management
609-882-2000 — www.state.nj.us/njoem

FEDERAL GOVERNMENT
Army Medical Research Institute for Infectious Disease
888-872-7443 — www.usamriid.army.mil
Centers for Disease Control and Prevention (CDC)
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We’ve all heard the same, tired financial advice before: Save.
Be prudent. Reinvest. Diversify. Surely there must be more to
making investment decisions beyond these common admon-
ishments. Of course there is – for the investor who is willing
to step back to gain perspective on the paradigm for being
a successful investor, one who is able to convert the fruits of
one’s labor into capital.

This paradigm is often built on three core elements that
support the financial planning and investment advice provided
to every level of investor whether institutions, professional
service firms, or individuals. The elements are: 1) gathering
quality data, 2) establishing an investment policy, and 3)
monitoring performance. Skilled investment advisors rec-
ognize the importance of these core elements when helping
clients make investment decisions. This article offers you
insight into this process to help you make reasoned, relevant,
and evidence-based investment decisions for both your
personal and business investment portfolios.

CORE ELEMENT #1: GATHERING QUALITY DATA
Many serious investors are increasingly using evidence-

based criteria when gathering data and evaluating investment
facts. We know that successful institutional investors don’t
waste time on the latest, broker-hyped investment or the
24-year-old hedgie fresh off the trading desk and looking

for other people’s money to make his mark. Witness Warren
Buffet’s preference for long-established businesses selling
below their intrinsic worth. These same tenets used by suc-
cessful investors can be used for managing our own personal
accumulation of wealth and our business cash flow.

Here are a few tips for gathering quality data:
1 — For evaluating most mutual funds and an increasing
number of commingled vehicles, Morningstar is the tool of
choice among professionals. It is cheap, data rich, and
user-friendly. When investing your retirement account,
for example, a Morningstar review of the top-ranked fund
in each of four or five categories over one, three, and five
years is a must.
2 — The public site at Bloomberg.com is a good source for
up-to-date information.
3 — For serious investors, a Bloomberg terminal has become
the source for data and analysis. Unfortunately, it is neither
cheap nor particularly user-friendly.
4 —When investing short-term reserves for the next payroll,
getting the current money market fund yields from
Vanguard and the local bank offer a good comparative set.
5 — You should also review some of the basic holdings
information by security and sector to make sure the
performance was not based on a concentrated “bet” that
paid off.

“With a clearunderstanding of the value
and role of an advisor,
you can improve

your investment decisions
by applying the three elements

of investing as they
apply to your needs
and goals.”

By Michael Wright

A Formula for Success

FINANCIAL PLANNING FOR
PROFESSIONAL GROUPS:
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We’ve all heard the same, tired financial advice before: Save.
Be prudent. Reinvest. Diversify. Surely there must be more to
making investment decisions beyond these common admon-
ishments. Of course there is – for the investor who is willing
to step back to gain perspective on the paradigm for being
a successful investor, one who is able to convert the fruits of
one’s labor into capital.

This paradigm is often built on three core elements that
support the financial planning and investment advice provided
to every level of investor whether institutions, professional
service firms, or individuals. The elements are: 1) gathering
quality data, 2) establishing an investment policy, and 3)
monitoring performance. Skilled investment advisors rec-
ognize the importance of these core elements when helping
clients make investment decisions. This article offers you
insight into this process to help you make reasoned, relevant,
and evidence-based investment decisions for both your
personal and business investment portfolios.

CORE ELEMENT #1: GATHERING QUALITY DATA
Many serious investors are increasingly using evidence-

based criteria when gathering data and evaluating investment
facts. We know that successful institutional investors don’t
waste time on the latest, broker-hyped investment or the
24-year-old hedgie fresh off the trading desk and looking

for other people’s money to make his mark. Witness Warren
Buffet’s preference for long-established businesses selling
below their intrinsic worth. These same tenets used by suc-
cessful investors can be used for managing our own personal
accumulation of wealth and our business cash flow.

Here are a few tips for gathering quality data:
1 — For evaluating most mutual funds and an increasing
number of commingled vehicles, Morningstar is the tool of
choice among professionals. It is cheap, data rich, and
user-friendly. When investing your retirement account,
for example, a Morningstar review of the top-ranked fund
in each of four or five categories over one, three, and five
years is a must.
2 — The public site at Bloomberg.com is a good source for
up-to-date information.
3 — For serious investors, a Bloomberg terminal has become
the source for data and analysis. Unfortunately, it is neither
cheap nor particularly user-friendly.
4 —When investing short-term reserves for the next payroll,
getting the current money market fund yields from
Vanguard and the local bank offer a good comparative set.
5 — You should also review some of the basic holdings
information by security and sector to make sure the
performance was not based on a concentrated “bet” that
paid off.

“With a clearunderstanding of the value
and role of an advisor,
you can improve

your investment decisions
by applying the three elements

of investing as they
apply to your needs
and goals.”

By Michael Wright

A Formula for Success

FINANCIAL PLANNING FOR
PROFESSIONAL GROUPS:
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CORE ELEMENT #2: AN INVESTMENT POLICY
Think of an investment policy as the job description for

asset management, essentially setting the direction for what
the pool of money should do.

A checklist of the elements of the investment policy
would include a summary of what the use and investment
purpose is. For example: short-term cash has a one-month
horizon for payroll and office expenses, while a ten-year
horizon is used for assets for retirement.

Short phrases must describe the percentage allocation
to asset classes (e.g., large cap value oriented U.S. stocks,
U.S. investment grade bonds, or non-U.S. developed market
stocks). Here the Morningstar or Lipper classifications of
funds are useful guides.

Next, portfolio performance and risk benchmarks should
be considered. For example, cash receipts that are deposited
to a bank account and then invested in a money market fund
should be benchmarked to beat Treasury bill returns and rank
above the average money market fund in a peer group of
funds. Non-U.S. stocks are benchmarked against theMorgan
Stanley Europe Australia and Far East (EAFE) index. For a
money market fund, there should be no risk to the principal;
the unit share book value should be held at $1.

The other measure of risk would be a standard deviation
calculation, which would allow an assessment of the probabili-
ty of loss and a comparison of the relative risk of disparate asset
classes. While a money market fund may have minimal risk to
principal, the variability of the yield gives it a risk measure-
ment in the 1 to 2 percent range. For a typical U.S. stock fund,
a risk level of 16 percent, plus or minus around the average
return, is an indication of the likelihood of loss in any one year.

The other elements of the investment policy include
the time horizon until the money is needed and also param-
eters directing themoneymanagement specialist onmatters
of credit quality and downgrades.

CORE ELEMENT #3: MONITORING PERFORMANCE
Investors using the core-element paradigm monitor

the performance of their investment decisions. The amount
allocated to the different asset classes (stocks, bonds, money
market funds) is the primary determinant of your return and
risk, much more so than who or what fund you pick to actually
manage the money. Based on the last 10 years, a 100 per-
cent money market fund is going to earn an annualized
return of about 3 to 4 percent, whereas a stock fund will
earn 8 to 10 percent.

Those are the ranges of return that are used for planning
the amount to allocate to each asset class. The risk levels
are ± 1 percent for themoneymarket returns and± 16 percent
for the stock funds.

Cash reserves for your payroll obviously have a different
horizon and tolerance for risk perspective compared to a
retirement account for the senior staff. For longer-term assets,
the standard wisdom is so true: diversify by types of assets
and by subcategory within each asset class. The models and
sample portfolios available through a Vanguard orMorningstar
service are easy-to-use asset allocation services to set the
appropriate mix based on your risk tolerance (howmuch loss
you can take) and risk preference (how much of a loss you
are willing to take).

TO BROKER OR NOT?
A knowledgeable investor can often apply the three

core elements of gathering data, establishing an investment
policy, and monitoring performance without the help of an
investment advisor. However, there are times when the input
of a professional is helpful. For example: If you want to buy
municipal bonds to hold to maturity, or if you want a high-
quality treasury or a corporate bond portfolio, you may be
better served by using a securities broker and paying the
commission cost. The broker can provide analysis on the
alternative minimum tax exposure and the net cost of the
municipal based on the bid/ask spreads that could wipe out
the tax advantage. As compared to investing in a bond fund
with a built-in basis point fee that wipes out 30 to 70 basis
points (100 basis points = 1 percent) of the yield, using a
broker as such has the add-on benefit of providing access to
a good data source.

For market index information or up-to-date interest rate
and yield information, the limited use of a broker is again a
viable course of action. You can use the broker for decisions
requiring advice; for example, when the investment to be
made is intermediate term (two to four years) and placing
reserves in a high-quality money market or GNMA fund does
not fit with the slightly higher risk/return objective you think
you need, a broker may be in a better position to see a mis-
match between your needs and the risk/return expectation.

You might also find that a broker is a valuable source of
information regarding taxable personal portfolios, and even
for the bond portion of retirement portfolios.

On the other hand, there are times when you probably do
not need to utilize the service of a commissioned broker.

For example, one of the advan-
tages of using publicly traded
SEC registered mutual funds
is that if your goals are not
met, you can sell the fund,
and the other people in
the fund end up subsidiz-
ing the transaction costs
to trade the underlying
stocks or bonds and cash
you out. Therefore, it makes
no sense to pay a commission
to a broker to buy amutual fund.
This applies even to so-called
exchange traded funds (ETFs), which,
although they have certain advantages in taxable
accounts and do offer access to some exoteric parts of the
global securities market, generally do not require the input
of a broker.

EVALUATING A BROKER
When you do use a broker, you should monitor and

evaluate the service on a regular basis using three fact-based
measures that will help you objectively determine whether to
retain or terminate. Call these criteria the three “Ps” of
investing: performance, philosophy, and people.
PERFORMANCE: Rank the broker on performance-

based facts, including measures of volatility (while recognizing
that, according to the SEC, past performance is no indication
of future returns). When rating performance, be sure that your
evaluation period covers a reasonable interval of rising and
falling performance for an index that tracks the relevant market
segment. There are indices to benchmark every sector, and
there are ETFs to use as a proxy for how much an active
approach should beat the market. In periods when themarket
rises with only short down turns (like in July and August 2007),
look to at least a three-year period and to a five-year period,
if available, as a relevant time to judge value added. You
might also break out longer and shorter periods, for example,
focusing on just the months with negative returns.
PHILOSOPHY: Make sure that managers are adhering

to a consistent investment process and discipline. A large cap
U.S. value manager better be holding stocks with lower-
than-average price/earnings ratios and price-to-book values,
not to mention a somewhat higher yield. A high-quality
bond manager better have a good explanation for the

average quality and any downgrades on his or her
corporate bonds.

PEOPLE: Expert staff and portfoliomanager
tenure is a very important facet of evaluation
to ensure that you are buying consistent
application of skill. Fidelity is famous for
changing portfolio managers for some of its
funds on a periodic basis. Fidelity Magellan
fund may have a wonderful recent track
record under its newmanager, but over three

years it does not. Manager turnover itself,
plus the modification to the strategy for

increased investment in non-U.S. stocks, elimi-
nates that fund due to the instability of all three

“Ps” of investing.
The decision to retain or terminate an investment advisor

can be fact-based once you have made an objective analysis
of performance, philosophy, and tenure in conjunction with
the time horizon decided at the outset.

CONCLUSION
With a clear understanding of the value and role of an

advisor, you can improve your investment decisions by
applying the three elements of investing as they apply to
your needs and goals. This three-part strategy is the formula
for success for many large institutions, and it can certainly
give you an effective framework for structuring your own
personal and business investments.

Michael Wright is Principal and National Director of
Investment Consulting for Buck Consultants, LLC.

FINANCIAL PLANNING FOR PROFESSIONAL GROUPS
SUGGESTED READING LIST

The following are superior general books on investing
recommended in a poll of Buck’s investment consultants.

1) A Random Walk Down Wall Street: The Time-Tested Strategy
for Investing, Burton G. Malkiel

2) Capital Ideas Evolving, Peter L. Bernstein
3) Capital Ideas: The Improbable Origins of Modern Wall Street,

Peter L. Bernstein
4) Capital: The Story of Long-Term Investment Excellence,

Charles D. Ellis
5) Common Sense on Mutual Funds: New Perspectives for the

Intelligent Investor, John C. Bogle
6) The Little Book of Common Sense Investing: The Only Way

to Guarantee Your Fair Share of Stock Market Returns,
John C. Bogle
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CORE ELEMENT #2: AN INVESTMENT POLICY
Think of an investment policy as the job description for

asset management, essentially setting the direction for what
the pool of money should do.

A checklist of the elements of the investment policy
would include a summary of what the use and investment
purpose is. For example: short-term cash has a one-month
horizon for payroll and office expenses, while a ten-year
horizon is used for assets for retirement.

Short phrases must describe the percentage allocation
to asset classes (e.g., large cap value oriented U.S. stocks,
U.S. investment grade bonds, or non-U.S. developed market
stocks). Here the Morningstar or Lipper classifications of
funds are useful guides.

Next, portfolio performance and risk benchmarks should
be considered. For example, cash receipts that are deposited
to a bank account and then invested in a money market fund
should be benchmarked to beat Treasury bill returns and rank
above the average money market fund in a peer group of
funds. Non-U.S. stocks are benchmarked against theMorgan
Stanley Europe Australia and Far East (EAFE) index. For a
money market fund, there should be no risk to the principal;
the unit share book value should be held at $1.

The other measure of risk would be a standard deviation
calculation, which would allow an assessment of the probabili-
ty of loss and a comparison of the relative risk of disparate asset
classes. While a money market fund may have minimal risk to
principal, the variability of the yield gives it a risk measure-
ment in the 1 to 2 percent range. For a typical U.S. stock fund,
a risk level of 16 percent, plus or minus around the average
return, is an indication of the likelihood of loss in any one year.

The other elements of the investment policy include
the time horizon until the money is needed and also param-
eters directing themoneymanagement specialist onmatters
of credit quality and downgrades.

CORE ELEMENT #3: MONITORING PERFORMANCE
Investors using the core-element paradigm monitor

the performance of their investment decisions. The amount
allocated to the different asset classes (stocks, bonds, money
market funds) is the primary determinant of your return and
risk, much more so than who or what fund you pick to actually
manage the money. Based on the last 10 years, a 100 per-
cent money market fund is going to earn an annualized
return of about 3 to 4 percent, whereas a stock fund will
earn 8 to 10 percent.

Those are the ranges of return that are used for planning
the amount to allocate to each asset class. The risk levels
are ± 1 percent for themoneymarket returns and± 16 percent
for the stock funds.

Cash reserves for your payroll obviously have a different
horizon and tolerance for risk perspective compared to a
retirement account for the senior staff. For longer-term assets,
the standard wisdom is so true: diversify by types of assets
and by subcategory within each asset class. The models and
sample portfolios available through a Vanguard orMorningstar
service are easy-to-use asset allocation services to set the
appropriate mix based on your risk tolerance (howmuch loss
you can take) and risk preference (how much of a loss you
are willing to take).

TO BROKER OR NOT?
A knowledgeable investor can often apply the three

core elements of gathering data, establishing an investment
policy, and monitoring performance without the help of an
investment advisor. However, there are times when the input
of a professional is helpful. For example: If you want to buy
municipal bonds to hold to maturity, or if you want a high-
quality treasury or a corporate bond portfolio, you may be
better served by using a securities broker and paying the
commission cost. The broker can provide analysis on the
alternative minimum tax exposure and the net cost of the
municipal based on the bid/ask spreads that could wipe out
the tax advantage. As compared to investing in a bond fund
with a built-in basis point fee that wipes out 30 to 70 basis
points (100 basis points = 1 percent) of the yield, using a
broker as such has the add-on benefit of providing access to
a good data source.

For market index information or up-to-date interest rate
and yield information, the limited use of a broker is again a
viable course of action. You can use the broker for decisions
requiring advice; for example, when the investment to be
made is intermediate term (two to four years) and placing
reserves in a high-quality money market or GNMA fund does
not fit with the slightly higher risk/return objective you think
you need, a broker may be in a better position to see a mis-
match between your needs and the risk/return expectation.

You might also find that a broker is a valuable source of
information regarding taxable personal portfolios, and even
for the bond portion of retirement portfolios.

On the other hand, there are times when you probably do
not need to utilize the service of a commissioned broker.

For example, one of the advan-
tages of using publicly traded
SEC registered mutual funds
is that if your goals are not
met, you can sell the fund,
and the other people in
the fund end up subsidiz-
ing the transaction costs
to trade the underlying
stocks or bonds and cash
you out. Therefore, it makes
no sense to pay a commission
to a broker to buy amutual fund.
This applies even to so-called
exchange traded funds (ETFs), which,
although they have certain advantages in taxable
accounts and do offer access to some exoteric parts of the
global securities market, generally do not require the input
of a broker.

EVALUATING A BROKER
When you do use a broker, you should monitor and

evaluate the service on a regular basis using three fact-based
measures that will help you objectively determine whether to
retain or terminate. Call these criteria the three “Ps” of
investing: performance, philosophy, and people.
PERFORMANCE: Rank the broker on performance-

based facts, including measures of volatility (while recognizing
that, according to the SEC, past performance is no indication
of future returns). When rating performance, be sure that your
evaluation period covers a reasonable interval of rising and
falling performance for an index that tracks the relevant market
segment. There are indices to benchmark every sector, and
there are ETFs to use as a proxy for how much an active
approach should beat the market. In periods when themarket
rises with only short down turns (like in July and August 2007),
look to at least a three-year period and to a five-year period,
if available, as a relevant time to judge value added. You
might also break out longer and shorter periods, for example,
focusing on just the months with negative returns.
PHILOSOPHY: Make sure that managers are adhering

to a consistent investment process and discipline. A large cap
U.S. value manager better be holding stocks with lower-
than-average price/earnings ratios and price-to-book values,
not to mention a somewhat higher yield. A high-quality
bond manager better have a good explanation for the

average quality and any downgrades on his or her
corporate bonds.

PEOPLE: Expert staff and portfoliomanager
tenure is a very important facet of evaluation
to ensure that you are buying consistent
application of skill. Fidelity is famous for
changing portfolio managers for some of its
funds on a periodic basis. Fidelity Magellan
fund may have a wonderful recent track
record under its newmanager, but over three

years it does not. Manager turnover itself,
plus the modification to the strategy for

increased investment in non-U.S. stocks, elimi-
nates that fund due to the instability of all three

“Ps” of investing.
The decision to retain or terminate an investment advisor

can be fact-based once you have made an objective analysis
of performance, philosophy, and tenure in conjunction with
the time horizon decided at the outset.

CONCLUSION
With a clear understanding of the value and role of an

advisor, you can improve your investment decisions by
applying the three elements of investing as they apply to
your needs and goals. This three-part strategy is the formula
for success for many large institutions, and it can certainly
give you an effective framework for structuring your own
personal and business investments.

Michael Wright is Principal and National Director of
Investment Consulting for Buck Consultants, LLC.

FINANCIAL PLANNING FOR PROFESSIONAL GROUPS
SUGGESTED READING LIST

The following are superior general books on investing
recommended in a poll of Buck’s investment consultants.

1) A Random Walk Down Wall Street: The Time-Tested Strategy
for Investing, Burton G. Malkiel

2) Capital Ideas Evolving, Peter L. Bernstein
3) Capital Ideas: The Improbable Origins of Modern Wall Street,

Peter L. Bernstein
4) Capital: The Story of Long-Term Investment Excellence,

Charles D. Ellis
5) Common Sense on Mutual Funds: New Perspectives for the

Intelligent Investor, John C. Bogle
6) The Little Book of Common Sense Investing: The Only Way

to Guarantee Your Fair Share of Stock Market Returns,
John C. Bogle
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THEPERFECT

WHEN
CONSENT PRACTICES GO WRONG

STORM:
Although many believe that only surgeons must secure
a patient’s informed consent, the practical reality is that
most medical treatments require such an authorization.
The same is true with regard to risk-prone diagnostic
procedures. In fact, a completed consent process is impor-
tant whether or not it involves the patient signing a formal
“consent form.”

Consent is truly a communication process, one that
helps care providers and patients alike establish clear
expectations about proposed diagnostic tests, surgical
interventions, and medical management. When, however,
the process is not completed properly, risk exposures
can occur. Indeed, as seen in the following case study
involving a fictitious circumstance, incomplete consent
processes can lead to the “perfect storm,” one that
envelops office-based physicians and surgeons in much

more than medical malpractice litigation.

CASE STUDY
D.C. Smith was referred by his primary-care physician

to Dr. Jeannette Haggy, a cardiologist. Upon presentation,
the patient met with Dr. Haggy’s nurse practitioner. Mr.
Smith told the nurse practitioner that he had not been feeling
well for about six weeks. Initially, he had experienced
headaches and a sensation of fullness in his head. His stomach
often felt bloated, too. Thinking his headaches were from a
chronic sinus problem, Mr. Smith started using an over-the-
counter decongestant. Although this gave Mr. Smith
limited relief, he initially refused his wife’s suggestion to go
to see the family doctor.

Mr. Smith told the nurse practitioner that the headache
symptoms were eclipsed by sharp, stabbing pains in his

back and then more frequent bouts of indigestion. Once
again, Mr. Smith elected to use over-the-counter medica-
tions, including coated aspirin and antacids.

The nurse practitioner said, “So why are you here
today, Mr. Smith?” He replied, “My doctor was concerned
that since I was feeling tired and experiencing all these odd
pains, and given my history of a heart attack three years
ago, that maybe something was happening again. My pre-
vious cardiologist moved away about six months ago, and
so my family doctor suggested I come and see Dr. Haggy.”

As the interview continued,Mr. Smith revealed that he had
lost about five pounds and that when the snow had started
falling two months ago, he had reverted to being a “couch
potato” in terms of exercise. “My family doctor said it could
be my gallbladder kicking up, but it also could be the heart
problem, so that is why I am here,” said Mr. Smith.

Dr. Haggy met with Mr. Smith and reviewed the infor-
mation obtained by her nurse practitioner as well as
the medical documentation transmitted by the family
practitioner. Dr. Haggy said, “I can well understand why
your family physician wanted to check for potential cardiac
problems. Your heart attack three years ago was pretty
nasty, your blood pressure is not well controlled, and the
symptoms are not unlike the type that you had when you
had your earlier cardiac event. I think we should get you
started with some diagnostic tests and get you on some
more powerful blood pressure medication. You may expe-
rience some side effects with the medication, so for the first
few days I want you to take it easy. I would suggest that you
start it on the weekend and refrain from driving your car or
operating any heavy machinery. No beer or wine for the
first ten days.”

By Fay A. Rozovsky, JD, MPH, DFASHRM
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symptoms are not unlike the type that you had when you
had your earlier cardiac event. I think we should get you
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start it on the weekend and refrain from driving your car or
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Mr. Smith was perplexed. “Look, Dr. Haggy, you have to
work with me on this one,” he said. “My wife and I have
planned a two-week trip starting this weekend in Las Vegas
and then on to a tour of the Napa Valley. We bought tickets
to several shows, and the California part of the trip includes
wine-tastings, fine dining, and a lot of relaxation. I do not
want to disappoint my wife. I do not want some aches,
pains, and tiredness to ruin it for us.”

Dr. Haggy was not accustomed to having patients
reject her advice. She was rather annoyed and said, “Well,
it is your call, Mr. Smith. You are a grown-up. If you want
to wait to have the tests and to start the medication
until after you return from vacation, that is your
prerogative. Just make certain to speak to the
scheduler today so that we can get things set up for
you when you get back. Have a nice
vacation.” After the patient left, Dr.
Haggy wrote the following note in the
medical record: “Pt. declined tests
until after his vacation.”

Relieved that he did not have to change his
plans, Mr. Smith scheduled the diagnostic tests for
the week after he returned from his vacation.

A few days after Mr. Smith returned from his
vacation, he felt quite ill at work. Sweating profusely,
feeling nauseated, and experiencing a terrific headache
and pressure in his chest and pain in his back, he asked a
coworker to drive him to a nearby hospital.

As fate would have it, the on-call cardiologist was
Dr. Haggy. She admittedMr. Smith to the hospital and he was
sent immediately to the cardiovascular diagnostic suite.
Tests revealed one new blockage in a coronary artery since
his previous heart attack. However, his most pressing
difficulty was an abdominal aortic aneurysm.

“Mr. Smith,” said Dr. Haggy, “this is Dr. English. He is a
cardiovascular surgeon. We are here to explain to you that
your aorta is in a bad way. It is like a balloon in the area near
your stomach.”

Dr. English continued, “This is very serious. Based on
the tests, I think that the balloon Dr. Haggy just described
to you has started or will soon start to ‘let go,’ and therefore
we need to get you into surgery, open you up and fix it. I
am concerned that you let this condition go too long. I
understand that you decided to risk it and that you went off
on vacation instead of undergoing important medical tests
that could have detected this problem much sooner. Time

is important here. Just sign this consent form and we can
get started.”

The surgery was successful, but Mr. Smith experienced
numerous complications, including a stroke. He was left
with residual weakness on his right side, foot drop, and
diminished vision in his right eye.

Mr. Smith was depressed and angry. He challenged
both the cardiovascular surgeon and Dr. Haggy: “You never
told me a damn thing about these complications, Dr. English,
and you, Dr. Haggy, you never told me that I was taking a
risk going off on vacation.”

Mr. Smith retained an attorney to bring litigation
against both physicians. Dr. English was sued for lack
of informed consent, and Dr. Haggy was sued for
medical negligence and lack of informed refusal of

care. Both physicians also received
notification that they were the subject
of formal complaints before the state
board of medicine. Mr. Smith’s health
plan also initiated a rigorous quality

review procedure of both physicians, and in the
process of doing so, indicated that this was a
prelude to potential termination measures.

THE CASE STUDY IN PERSPECTIVE
This case demonstrates a poor communication process,

both by Dr. Haggy in her office and by Dr. English in the
hospital prior to the operation. Dr. Haggy never discussed
with Mr. Smith the probable benefits or probable risks
associated with the diagnostic work-up. She did not discuss
with Mr. Smith diagnostic alternatives, and most importantly
here, she never explained the probable risks or consequences
of declining to have the diagnostic tests prior to his vacation.
Moreover, the cryptic note in the patient’s office record did
not reflect a completed consent process or refusal of
prompt diagnostic services.

For his part, Dr. English never completed a thorough
consent process. His statement that “I am concerned that
you let this condition go too long” creates the inference
that the delay in care might have increased the risks of a
poor outcome. However, it was not a clear statement of
probable risk or, for that matter, a consent process that con-
tained the elements necessary for a complete authorization
of treatment.

Losing payer contracts is a serious concern for both
of these physicians. This is especially true if the payer

represents a large part of the revenue stream for both the
cardiologist and the cardiovascular surgeon. It might also
have ripple effects. When physicians go through the
credentialing process with a health plan, an important
screening question inquires whether the doctor has been
terminated by another payer. If the answer is “yes,” the
doctor is obliged to explain why. The response here could
have a chilling effect on securing new payer contracts,
especially if the rationale was concerns about quality of care.

Consent litigation and contract issues aside, perhaps
the most significant loss exposure involves possible action
by the state board of medicine. Should the board decide
that the lapses in the consent process constituted
unprofessional conduct, the result could be quite severe:
sanctions, probation, or loss of license.

The striking aspect of this case study is that it was two
flawed consent processes that culminated in an adverse
event. That outcome, in turn, triggered three serious legal
risk exposures for the two physicians: professional liability
claims, payer contract actions, and professional disciplinary
proceedings. It is the “perfect storm” in terms of the
consent process.

CONCLUSION
Poor consent communication practices can lead to the

“perfect storm” of litigation, adverse action by health
plans, and state medical board disciplinary proceedings.
Instead of looking at the consent process as an administrative
nuisance, physicians should consider the consent dialogue
with the patient to be a potent tool in setting treatment expec-
tations. The consent process also is a useful tool for identifying
high-risk patients and setting realistic goals for the outcomes
of care. When the consent process is looked at in this way,
much can be done to prevent bad clinical outcomes from
becoming the source of legal action.

LESSONS FOR THE FUTURE
Several instructive points come from this case study.

These include the following:
1 — An informed consent process is important in office-
based matters involving diagnostic studies, especially for
patients suspected of having serious health issues such as
cardiovascular disorders.
2 — The consent process should address the risks associated
with delays in performing medically necessary diagnostic
tests or treatment.

23 — The office-based medical record should contain docu-
mentation that substantiates a completed consent process.
This is as true for a decision to proceed with tests or treatment
as it is for decisions to delay or to decline diagnostic or
therapeutic interventions.
4 — With respect to a surgical consent, it is important to
meet all the elements of an effective consent process. This
includes an explanation of the need for surgery, what is
involved in the proposed procedure, the probable benefits
and probable risks associated with the recommended
intervention, an explanation of treatment alternatives,
the attendant probable benefits and risks, and the conse-
quences of refusing either recommended or alternate care.
Unless the facts of a case clearly substantiate the use of an
exception to the rules of consent, the process should
contain all the requisite elements for an effective authoriza-
tion for surgery.
5 — With respect to the surgery, there should be good
documentation to substantiate the completion of the
consent process.
6 — Whether office-based or in the hospital setting,
the physician should provide information that is under-
standable and geared to the comprehension level of the
patient. This means asking questions to establish whether
or not the patient can understand and synthesize such
information.
7 — Use the consent process as a tool for setting patient
expectations about delaying important diagnostic tests or
the outcomes of surgical interventions.

Fay A. Rozovsky, JD, MPH, DFASHRM, President of
The Rozovsky Group., Inc., is an experienced healthcare
risk management consultant, author and attorney, Ms.
Rozovsky provides healthcare professionals, organiza-
tions, and leadership with practical risk management and
patient safety solutions.
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This is as true for a decision to proceed with tests or treatment
as it is for decisions to delay or to decline diagnostic or
therapeutic interventions.
4 — With respect to a surgical consent, it is important to
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includes an explanation of the need for surgery, what is
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and probable risks associated with the recommended
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the attendant probable benefits and risks, and the conse-
quences of refusing either recommended or alternate care.
Unless the facts of a case clearly substantiate the use of an
exception to the rules of consent, the process should
contain all the requisite elements for an effective authoriza-
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Fay A. Rozovsky, JD, MPH, DFASHRM, President of
The Rozovsky Group., Inc., is an experienced healthcare
risk management consultant, author and attorney, Ms.
Rozovsky provides healthcare professionals, organiza-
tions, and leadership with practical risk management and
patient safety solutions.
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In an attempt to improve patient safety
related to prescription medications
and other medical products, the FDA
has requested assistance in getting
product-related patient-safety notices
delivered to healthcare providers in a
more timely, efficient and effective
electronic manner – rather than relying
on the use of paper and U.S. mail. The
current process is slow, expensive and
inefficient, leading to delays in notifi-
cation. The resultant failure to notify
physicians and patients of important
patient-safety issues in a timely fashion is
a critical problem as noted by the FDA.

During the past two years, a group
of medical societies, liability carriers
and other organizations have formed
a not-for-profit corporation called
iHealth Alliance, whose goals include
improving patient safety through
electronic notification systems. The
iHealth Alliance has worked with the
FDA, manufacturers, medical societies

and others to create the Health Care Notification
Network (HCNN) whose key aspects include the following:
1 — It is free to physicians.
2 — E-mail addresses are used only for patient safety noti-
fications (i.e., no marketing, selling of lists or use by other
third parties).
3 — Physicians will receive warnings days to weeks ahead
of current paper/U.S. mail-based notifications.
4 — Physicians can identify additional office staff e-mail
recipients to increase efficiency, office workflow, patient
notification and follow-up.
5 — Physicians and office managers can forward notifications
via e-mail to their patients and can post themon their websites.
6 — Funding for the HCNN comes from user fees paid for
by manufacturers.
7 — Providers can opt out of the HCNN at any time.
Physicians not enrolled in the HCNN or who enroll but do
not open their e-mail notification will be notified via
standard mail.

The iHealth Alliance also will be working with the CDC
on the appropriate use of the HCNN for national public
health emergencies, and the CDC has been offered a liaison
seat on the iHealth Alliance board similar to the FDA’s liaison
participation in the Alliance. In the near future, emergent
CDC public health warnings and bioterrorism alerts will be
added to the HCNN.

Specific instructions on enrollment will be forthcoming
in the near future and are available on the HCNN website
at www.hcnn.net. Physician enrollment will be available
online and via fax or toll-free telephone number.
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IMPORTANT INFORMATION REGARDING
THE HEALTH CARE NOTIFICATION NETWORK

Two Princess Road, Suite 2 • Lawrenceville, NJ 08648 • 888-355-5551 • www.MDAdvantageonline.com
A LEADING PROVIDER OF MEDICAL PROFESSIONAL LIABILITY INSURANCE IN NEW JERSEY

We are saddened by the recent loss of Verice Mason,
Senior Vice President and General Counsel of MDAdvantage.

Her commitment, dedication and willingness to help others
were an inspiration to all who came in contact with her.

Our sympathy goes out to her family, friends and coworkers.

Though she will be missed, we applaud a life that epitomized
the goals and values that all of us hold dear.

IN MEMORY OF
VERICE M. MASON

A VALUED COLLEAGUE AND TRUSTED FRIEND
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In an attempt to improve patient safety
related to prescription medications
and other medical products, the FDA
has requested assistance in getting
product-related patient-safety notices
delivered to healthcare providers in a
more timely, efficient and effective
electronic manner – rather than relying
on the use of paper and U.S. mail. The
current process is slow, expensive and
inefficient, leading to delays in notifi-
cation. The resultant failure to notify
physicians and patients of important
patient-safety issues in a timely fashion is
a critical problem as noted by the FDA.

During the past two years, a group
of medical societies, liability carriers
and other organizations have formed
a not-for-profit corporation called
iHealth Alliance, whose goals include
improving patient safety through
electronic notification systems. The
iHealth Alliance has worked with the
FDA, manufacturers, medical societies

and others to create the Health Care Notification
Network (HCNN) whose key aspects include the following:
1 — It is free to physicians.
2 — E-mail addresses are used only for patient safety noti-
fications (i.e., no marketing, selling of lists or use by other
third parties).
3 — Physicians will receive warnings days to weeks ahead
of current paper/U.S. mail-based notifications.
4 — Physicians can identify additional office staff e-mail
recipients to increase efficiency, office workflow, patient
notification and follow-up.
5 — Physicians and office managers can forward notifications
via e-mail to their patients and can post themon their websites.
6 — Funding for the HCNN comes from user fees paid for
by manufacturers.
7 — Providers can opt out of the HCNN at any time.
Physicians not enrolled in the HCNN or who enroll but do
not open their e-mail notification will be notified via
standard mail.

The iHealth Alliance also will be working with the CDC
on the appropriate use of the HCNN for national public
health emergencies, and the CDC has been offered a liaison
seat on the iHealth Alliance board similar to the FDA’s liaison
participation in the Alliance. In the near future, emergent
CDC public health warnings and bioterrorism alerts will be
added to the HCNN.

Specific instructions on enrollment will be forthcoming
in the near future and are available on the HCNN website
at www.hcnn.net. Physician enrollment will be available
online and via fax or toll-free telephone number.
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c/o MDAdvantage
Two Princess Road, Suite 2
Lawrenceville, NJ 08648

YOU HELP ENSURE THE HEALTH OF NEW JERSEY RESIDENTS.
WE HELP INSURE THE HEALTH OF NEW JERSEY PHYSICIAN PRACTICES.

A LEADING PROVIDER OF MEDICAL PROFESSIONAL LIABILITY INSURANCE IN NEW JERSEY
Two Princess Road, Suite 2 • Lawrenceville, NJ 08648
888-355-5551 • www.MDAdvantageonline.com

MDADVANTAGE.
A NEW JERSEY COMPANY THAT’S DEDICATED TO SERVING

NEW JERSEY PHYSICIANS.

MDAdvantage is a financially secure, physician-supported provider
of medical professional liability insurance. Unlike many other carriers
that jump in and out of the New Jersey market as their business plans
change, we are here for the long haul.

In fact, we are dedicated solely to the New Jersey physicians we serve.

We offer flexible coverage options, including a Claims-Made Policy
and a Permanent Protection Policy, both with no capital contribution
requirement. In addition to our competitive rates, we also provide
seven rating tiers with many premium credits available and additional
discounts for utilizing certain office systems. In short, we provide our
insureds with outstanding value as well as outstanding coverage.

If you’re a New Jersey physician, call MDAdvantage. We’re here
for you, so that you can be there for your patients.
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