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IS IT GETTING IN THE WAY OF PRACTICING MEDICINE?
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This issue of MDAdvisor marks the
end of our first year of publication.
We have attempted during this
time to provide New Jersey physi-
cians, and others who practice the
healing arts here, relevant infor-
mation on the issues and concerns

that are unique to New Jersey. The Editorial
Board is pleased to bring you differing per-
spectives on a variety of topics, and remains
interested in allowing for a healthy discussion
with opposing views on relevant issues. We
have enjoyed excellent feedback from many
of our readers, and we encourage you to let
us know what you think of MDAdvisor. In fact,
included in this issue is a short survey that I
encourage you to complete and return to us
so that we may ensure that we are meeting
your areas of interest.

The current issue addresses matters of
considerable importance, including several
articles concerning patient-physician relation-
ships and strategies that healthcare providers
can use to improve them. The article entitled
“Patients’ Time: The Forgotten Cost,” by
Louise Russell, PhD and Monica Safford, MD,
discusses the importance of considering the

time it takes for patients with chronic conditions to comply
with their physician’s instructions. Steve Adubato’s article
on various aspects of office management is a “must
read” for physicians in practice who wish to serve their
patients more effectively. We also have an article that
argues the case for mandatory training in cultural compe-
tency. Some physicians regard this new and unique law
as burdensome and probably unnecessary, and we are, of
course, looking forward to exploring all points of view on
this topic.

In the meantime, we hope that our readers will con-
tinue to read and enjoy MDAdvisor, and that they will
continue to correspond with us. We are also delighted to
consider articles submitted by readers for publication.

Sincerely,

Henry H. Sherk, MD
Editor-in-Chief

Clearly, these are challenging
times for healthcare profes-
sionals. Practically every time
I speak with a physician, a
practice manager, or a
public health professional,
the regulatory burdens and

business demands of medicine are a part of the
conversation. The recent economic downturn seen
on Wall Street and the uncertainties surrounding
our upcoming presidential election make the
last quarter of this year an even more significant
time to pay attention to the potential impact
these factors may have on healthcare.

One of the goals of MDAdvisor is to stay
abreast of the regulatory and legislative land-
scapes – both in New Jersey and around the
nation. For that reason, we make a point of
including the individual perspectives of New Jersey
legislators who impact our changing landscape
of healthcare. In this issue, we have included
Point of View articles from Senator Joseph Vitale,

who writes about national health reform, and Congressman
Rodney Frelinghuysen, who provides some interesting
insights into recent Medicare reimbursement cuts.

I was also honored recently to sit down with Paul J.
Hirsch, MD and Pete Cammarano of our Editorial Board to
interview Heather Howard, Commissioner of the New Jersey
Department of Health and Senior Services. Ms. Howard
provided some interesting insights about her experiences so
far as Commissioner as well as her impressions of the New
Jersey healthcare market. Commissioner Howard was also
kind enough to contribute two articles to this issue, and has
been a great resource to us in ensuring that our healthcare
professionals are up to date on the latest issues affecting
our state.

As always, we will continue to be vigilant in discussing
the topics that arise as the healthcare landscape continues
to change, and we look forward to hearing your input as well.

Sincerely,

Patricia A. Costante
Chairman & CEO
MDAdvantage Insurance Company of New Jersey
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A LEADING PROVIDER OF MEDICAL PROFESSIONAL LIABILITY INSURANCE IN NEW JERSEY
Two Princess Road, Suite 2 • Lawrenceville, NJ 08648 • 888-355-5551 • www.MDAdvantageonline.com

Being an industry leader means much more than simply providing outstanding
medical professional liability insurance for our physicians – it means leading by
example and doing all that we can to improve healthcare in the state where we and
our families live and work.

That’s why we recognize excellence in medicine by supporting the Edward J. Ill
Excellence in Medicine Awards.™ We are advocates for all physicians and demonstrate
our unwavering support in everything we do.

No other company can match our level of commitment and support to healthcare
in New Jersey.

Most importantly, we never forget our reason for being, which is to provide our insured
physicians with unequaled protection and support, 24 hours a day, 7 days a week.

We’re a New Jersey-based company that’s focused on the needs of all New Jersey
physicians and their practices.

“At MDAdvantage, we are totally committed to the
state of healthcare in the state of New Jersey.”

Chairman & CEO, MDAdvantage
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Dear Editor:
I thought the article “Screening for Depression in General
Medical Practice: How Can Natural Sadness be Distinguished
from Major Depressive Disorder?” published in the July
issue of MDAdvisor was excellent in describing the pitfalls of
routine screening for Major Depressive Disorder.

As an OB/GYN in private practice, I screen all of my
post-partum patients using a hospital standardized question-
naire, and refer all high-risk patients to psychiatrists, which has
been effective. We have not found routine yearly screening of
our GYN patients to be as helpful or efficient, so we focus on
asking about stressful life changes. In addition, we get a more
detailed mental exam from patients with a history of depres-
sion. This article written by Drs. Horwitz and Wakefield corre-
lates well with what we have seen in our practice.

Vrunda Patel, MD
Vrunda Patel, MD
Princeton, NJ

Dear Editor:
I found the article “The Defendant Physician’s Deposition:
Some Traps and Some Tips,” (July 2008) to be very helpful
to physicians, although a little bit heavy on the “legalese”
in the beginning. The most beneficial section is the last
page – particularly the bullet points on body movement,
appearance and eye contact.

From my own experience in the trial process, it is
remarkable to me that physicians enter the litigation
process unprepared. While being sued places physicians in
an emotionally charged position mixed with anger and fear,
this should never be revealed at a deposition or trial.
Physicians need to learn to be succinct and to the point,
and should never appear to be defensive or condescending.
Attempting to blame others, such as other healthcare workers
and nurses, does not help the situation, and only puts the
physician in a bad light. Physicians need to remember to
keep good eye contact, remain composed, and review their
facts in advance so they are comfortable with discussing
them when the time comes. In order to obtain the best
possible outcome, physicians should strive to be confident,
but not arrogant.

Richard Kovach, MD
Richard Kovach, MD
Associated Cardiovascular Consultants, Moorestown, NJ
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In July 2008, Heather Howard reported on her experi-
ences in her first six months as Commissioner of the New
Jersey Department of Health and Senior Services, and
she shared her impressions of the New Jersey healthcare
market. Commissioner Howard, an attorney, has 15 years
of policy experience at the state and federal levels. She
has expertise in the areas of children and family issues,
women’s health, hospital and physician regulation,
health programs for vulnerable populations, and efforts
to expand health insurance coverage. She also has liti-
gated health industry antitrust matters.

MDAdvisor: What are your top two priorities while serving
as Commissioner of the New Jersey Department of Health
and Senior Services?

Commissioner Howard: The two main issues that I have
been dealing with in my first six months are working with
the budget and shoring up the healthcare delivery system.

The state of New Jersey is facing very serious fiscal
problems. It has been important to determine the funding
available for healthcare providers and for initiatives
throughout the state, as well as the impact of the budget
on the staffing and programs of the Department of Health
and Senior Services.

The second priority is to strengthen our healthcare
delivery system. Just a few weeks into my tenure, the Gov-
ernor’s Commission on Rationalizing Healthcare Resources
(chaired by Princeton Professor Uwe E. Reinhardt) released
its report, and we are working to operationalize the recom-
mendations to improve our healthcare delivery system,

An MDAdvisor Interview
WITH HEATHER HOWARD

Interviewed by
Paul J. Hirsch, MD, Patricia A. Costante
and Pete Cammarano

Commissioner of the New Jersey Department of Health and Senior Services
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which is no small task.
Going forward, an issue that is near and dear to my

heart is maternal and child health. I am very interested in
prenatal care. A report last year showed that New Jersey
ranks at the bottom among all states for prenatal care.
When you look specifically at early entry to prenatal care
(whether women are getting to see a doctor in the first
trimester), New Jersey is 40th out of the 50 states, which is
really a travesty given the wealth of our state and the myriad
of healthcare resources available.

I commissioned a task force to look at the issue. Several
key factors explain the failure to access prenatal care early.
One is a lack of health insurance, which is not surprising,
but is worth repeating. We also have a very high rate of
unintended pregnancies in New Jersey, and women who
are uncertain of their intentions do not access prenatal care
early. Finally, there may be shortages of OB/GYNS in certain
parts of the state, causing delays in appointments. So,
women may seek appointments in the first trimester, but
they are in the second trimester before they see a doctor. This

The racial disparities in prenatal care are startling and
must be addressed. It is a serious problem in the African-
American and Latino communities. These women are
much less likely to have health insurance. We hope that
with the new FamilyCare expansion legislation signed by
Governor Jon Corzine, we will be including many more
adults. This legislation increases FamilyCare coverage for
parents who are between 133 and 200 percent of the fed-
eral poverty level, so that parents and families with
incomes up to $42,000 a year would be eligible for the
state program. That is a big increase, and a lot of people
who were not eligible before will be eligible now. Once
they have healthcare, and are in the system, they will have
a “medical home.”

MDAdvisor: Is it your expectation that physicians in the
community are more likely to see FamilyCare patients
than they are to see Medicaid patients?

Commissioner Howard: Our major concern is capacity.

Commissioner Howard: We do need to better align the
incentives. There is a chapter in the commission’s report
on this issue, and it is a great concern. New Jersey ranks
last in terms of effective resource utilization. We are
spending more on the last six months of life than any
other state, and some of that is attributed to that mis-
alignment of incentives. We must understand why we are
spending more on care and not getting better outcomes
as a result. People in New Jersey may be willing to pay
more, but not if we are not getting better outcomes.

Hospital administrators also tell me that a further
result of misaligned incentives is that they do not have a
lot of leverage to improve efficiencies. There are a number
of things that can be done. One is that hospitals are having
a lot of success with hospitalists, and hospitalists help to
bring down the length of stay.

MDAdvisor: Have you heard about “laborists”?

Commissioner Howard: I have heard the term “hospitalist
OB.” Having someone there to handle deliveries and
other emergent situations is a model that seems to work
well for the hospital and for the doctors in the community.
I also understand that it is a model that younger physicians
like, providing stable hours and a better quality of life.

MDAdvisor: Now that the state has passed its budget,

what is your impression of the impact on NJ hospitals?

Commissioner Howard: It is clear from the report by the
Commission on Rationalizing Healthcare Resources that the
crisis in our hospitals has been many years in the making,
and the reasons for it are complex. Although the service
cuts are unfortunate, they were necessitated by a very
tough budget.

Although the budget presents particular challenges to
the hospitals, there are underlying structural issues that
must be addressed, such as the efficiency issues that I raised
earlier and the fact that the federal government is not paying
its fair share of Medicare. We also have too many hospitals
in certain parts of the state. Change is always painful, but
the hope is that by shaking out some of this excess capacity,
we will strengthen the remaining hospitals.

We are being forced to rethink how
we deliver healthcare in this 21st centu-
ry. People are accustomed to having an
acute care hospital in the neighbor-
hood, but this may not be possible in
every neighborhood. Needs may be met
through different delivery mechanisms,
such as a Federally Qualified Health
Center [FQHC]. We have a new model
now of a satellite emergency department;
the hospital may close, but that emer-
gency department stays open. And, given
our changing financial realities, as well as
the changing nature of healthcare practice,
people are hospitalized less, and there are
more outpatient procedures. There may
be different ways to meet a community’s
needs.

MDAdvisor: It is interesting that people
see hospitals as treasured assets in their communities, but
often bypass them to access care elsewhere.

Commissioner Howard: When a hospital is in distress, the
community tends to rally around it. Recent legislation would
increase community involvement in the hospitals. To ensure
that the community is aware of the status of the hospital,
the legislation would require that hospital administrators
provide more public reporting of hospital financial data and
that hospital boards hold annual public meetings. The

is a supply issue, which even affects women with insurance.
It is very important to this department to ensure healthy

birth outcomes.

MDAdvisor: Is there anything else you would like to tell us
about prenatal initiatives?

Commissioner Howard: We must look at women’s health-
care in a comprehensive way, with a continuum of care. As
a mother, I understand that all women want healthy babies.
It is important to reach pregnant women early and to focus on
preconception health, as well as inter-conception health,
which is planning for whether the mother is going to have
another child and maintaining her health before she has
another child.

Massachusetts has universal health insurance, but not
universal healthcare. Many people have difficulty access-
ing doctors because there are more insured patients than
there are physicians to care for them. It is helpful that
New Jersey is implementing its program in an incremental
way. Massachusetts made one big jump and is now dealing
with under-capacity. We hope that with our implementa-
tion schedule, we can ramp up capacity to meet demand.

MDAdvisor: The Reinhardt report indicated that one of
the key reasons that New Jersey’s hospitals are in such
poor financial condition is that the incentives between
hospitals and physicians are misaligned. How can we better
align the incentives?

“When you look specifically at early entry to prenatal care… , New Jersey
is 40th out of the 50 states, which is really a travesty given the wealth of our
state and the myriad of healthcare resources available.“
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Department of Health and Senior Services [DHSS] is also
trying to catch signs of distress earlier.

MDAdvisor: What will be the impact on access to healthcare
for underserved populations?

Commissioner Howard: We are going to maintain access
to care because that is our priority. We have maintained
funding for community health centers. The budget will
maintain funds to support Federally Qualified Health Centers,
and it has an additional $5,000,000 to help expand the
capacity of FQHCs. With hospitals failing, we are asking
FQHCs to be more accessible. Many are offering longer

hours, opening on the weekend and hiring more
specialists. There are 19 FQHCs in the

state, encompassing close to 80
geographically dispersed

sites. FQHCs func-
tion as a medical home
for the uninsured. They are
reimbursed by the state every
time they see an uninsured

patient. Maintaining the funding for FQHCs is good news
in a budget in which there were a lot of tough cuts. We
maintained that funding because we understand the
importance of access to care.

MDAdvisor: What will be the impact of the recent legislation
for healthcare coverage sponsored by Senator Joseph Vitale?

Commissioner Howard: The main problem facing our hos-
pitals is that there are 1.3 million uninsured in the state.
Hospitals are left to deal with providing care to the unin-
sured through emergency rooms and inpatient admissions.
This budget incorporates a wise investment in providing
health insurance. We hope that will pay off and fewer people
will be going to the emergency room. We also hope that it
will alleviate some of the burden on the hospitals while giving
people better access to care.

MDAdvisor: How has New Jersey prepared for a potential
health or bioterror emergency or pandemic influenza?
What still needs to be done in this area?

Commissioner Howard: We are constantly preparing and
monitoring our emergency preparedness. Recently, the
DHSS released the fourth and most up-to-date version of
our epidemic flu plan. We are constantly preparing, working
with the Department of Homeland Security in Washington
and with the governor’s homeland security advisor. We
have a Health Command Center that is unique and allows
us to monitor hospitals and critical incidents across the
state in real time, giving us the tools to effectively manage
emergencies. Unfortunately, federal funding has been cut
in this area, so we have had to increase our own efforts.

MDAdvisor: Where are we with stem cell research in New
Jersey? How have the current budget difficulties

affected this?

Commissioner Howard: Stem cell research
remains a priority for the governor. The defeat

of the ballot initiative last fall was unfortunate,
but the governor believes that

it was the result of frustration with
the state’s finances and not a reaction to the stem cell
issue itself. He remains committed, and the Legislature
remains committed. The current budget contains $10 million
for stem cell research, the same amount as last year.

We are maintaining our commitment to research and
are looking for other ways that we can support the phar-
maceutical industry in New Jersey. Stem cell research is a
key part of our pharmaceutical industry, and we are trying
to find ways to leverage private funds to support this
research. A key will be new leadership in Washington.
Both presidential candidates support stem cell research.
We hope that the federal government will free up funds
for this research, and if they do, New Jersey will be well
situated to take advantage of that.

MDAdvisor: The Department of Health and Senior Services
has been working on a new program to reduce hospital

errors. How will the program work?
What are the anticipated results?

Commissioner Howard: That is
another important issue. Our pro-
gram is in accord with the Patient
Safety Act enacted in 2005. Hospi-
tals now confidentially report errors
to the DHSS, and we analyze them. In addition, and
equally important, is the “root-cause analysis” being
performed by hospitals to determine just what hap-
pened, why it happened and if it can be prevented from
happening again. Then our staff reviews those root-cause
analyses, looking for patterns across hospitals.

We issue patient safety newsletters if we see that there
is a problem developing across hospitals. The hospitals
have been willing partners. This year we saw an increase
in the number of reported errors, which indicates that
there is more attention being paid to this issue. There is
also national interest: The federal government has said

Commissioner Howard: The most
pleasant surprise has been the
high-quality staff of the DHSS. This
department has approximately 2,000
employees throughout the state. I
have been very impressed by great
people doing great things – for

example, those who notify people of the results of an HIV
test. Some people take an HIV test and then do not return
for the results. I have staff charged with the responsibili-
ty to find them and deliver those results. Talk about a tough
job!

MDAdvisor: What proactive role(s) can physicians take to
partner with the DHSS in improving the state of healthcare
delivery in New Jersey?

Commissioner Howard: We believe that we have a great
relationship with physicians and work well with
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that Medicare will no longer pay for errors, and there is an
initiative in the budget just signed that states that Medi-
caid will not pay for certain errors. I think you are seeing
government, as a consumer of healthcare, wanting to drive
safe clinical practice, and that is a good thing.

MDAdvisor: How will you know when there are fewer errors?

Commissioner Howard: We are trying to create a culture
under which patient safety is the top priority, and we are
making a lot of progress. Now private insurers are also
starting to say they will not pay for errors, so the stars are
aligning in the right way to create a culture of safety.

MDAdvisor: What has surprised you the most about the
job as Commissioner of DHSS?

them, whether it is on quality or public
health measures. For example, pediatricians have been
very supportive of our efforts to expand the immuniza-
tion requirements. I hope that physicians will agree to
work with us on issues of hospital-physician relationships
and improving them in such a way that we can maintain our
hospitals and have a more vibrant healthcare delivery sys-
tem. New Jersey has some of the best doctors in the coun-
try. I hope they will keep doing what they are doing.

On behalf of the Editorial Board of MDAdvisor, we
thank Commissioner Howard for agreeing to participate in
this interview. Commissioner Howard also contributed the
articles “Building Stronger Hospitals in the Garden State,“
found on page 10, and “Pandemic Influenza Planning Is
Shared Responsibility,” found on page 24, to this issue of
MDAdvisor.

“New Jersey has some of the best doctors in the country.
I hope they will keep doing what they are doing.”

Commissioner Heather Howard
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Across the nation, hospitals are struggling financially – and
some are even failing. New Jersey is no exception. But in
New Jersey we are taking steps – and in some cases leading
the nation – with reforms to address the causes of hospital
distress before it’s too late.

As New Jersey faced mounting challenges in healthcare
system delivery, Governor Jon Corzine took action and
signed an Executive Order in October 2006, creating the
Commission on Rationalizing Health Care Resources to
identify the root causes of hospital collapse.

The panel heard from experts, examined the causes of
hospital distress and developed dozens of recommendations
to strengthen New Jersey’s healthcare system. In January,
the Commission released its final report – an in-depth analysis
of the complex and long-standing issues that have contributed
to the poor financial health of hospitals in New Jersey.

Since the Commission’s report, the Department of
Health and Senior Services (DHSS) reviewed and prioritized
the recommendations and met with representatives of hospital
associations and employees, hospital boards and other
stakeholders to discuss ways of implementing these strategies.

The DHSS worked swiftly with the governor and the
state legislature to implement an overall strategy that
will result in proactive – rather than reactive – controls to

help keep hospitals financially sound.
Earlier this summer, Governor Corzine enacted a

budget that appropriated $44 million to fund the new
Health Care Stabilization Fund. This important initiative
ensures that our most vulnerable residents have continued
access to vital health care services. This program will provide
emergency grants to hospitals and other licensed healthcare
facilities to ensure continued access to healthcare in
communities served by a hospital facing closure or
reduced services due to financial distress.

Governor Corzine recently signed a package of four bills
that will improve access to healthcare, protect the uninsured
and strengthen the accountability and transparency of
the healthcare delivery system in the Garden State. With
these new laws, New Jersey is paving the way for other
states and the federal government to take action to
improve healthcare across the country.

One of the bills in the package protects working families
by making sure that they are charged fairly for the services
they receive. Right now, the uninsured who do not qualify
for public health insurance programs often face the highest
prices for services. The measure recently signed by the
governor limits what a hospital can charge an individual
without health insurance. The charge cannot be more

than 15 percent above the federal Medicare rate for
hospital services.

The second bill gives the DHSS the tools it needs to
more closely monitor the financial condition of hospitals
and to intervene earlier in cases of distress – rather than
manage from crisis to crisis. The state has a responsibility
to the taxpayers to ensure that the billions in public dollars
distributed to hospitals are spent as efficiently as possible.
This legislation will enable the DHSS to intervene earlier
– rather than later – to help a hospital in distress.

A third bill is designed to improve communication
between hospitals and the communities they serve. It
requires each hospital in the state to conduct an annual
public meeting to discuss issues related to the operations
of the hospital. The meeting would give residents an
opportunity to ask questions and to express any concerns.
Hospitals are treasured assets in their communities, so it
is essential that the community has confidence in its
neighborhood hospital. A hospital closing can have a
devastating impact on a community, not only because of
the loss of access to healthcare but also because workers
have to find new jobs, and businesses lose a portion of
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their customer base. In the current environment of hospital clo-
sures, it is important for the public and local elected lead-
ers to know that their voices will be heard.

The final bill in the package requires all members of
hospital boards to complete a training course so they can
appropriately monitor a hospital’s finances and hold
management accountable.

Improving access to healthcare services and stabilizing our
healthcare system is a priority for me and for the Department
of Health and Senior Services. While the package of bills
recently signed by Governor Corzine is a solid first step, the
DHSS will continue to work with hospitals, employees,
communities and legislative leaders to ensure that all New
Jerseyans have access to the highest quality healthcare.

Ultimately, the solution is universal health coverage.
For that, the federal government should help. But, in the
meantime, New Jersey has been in the forefront of insuring
kids with the governor’s expansion of the FamilyCare program.
That brings us as close as possible to universal coverage for
all of New Jersey’s children.

Heather Howard is the Commissioner for the New Jersey
Department of Health and Senior Services.

BUILDING STRONGER
HOSPITALS IN THE GARDEN STATE

By Commissioner Heather Howard
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A third bill is designed to improve communication
between hospitals and the communities they serve. It
requires each hospital in the state to conduct an annual
public meeting to discuss issues related to the operations
of the hospital. The meeting would give residents an
opportunity to ask questions and to express any concerns.
Hospitals are treasured assets in their communities, so it
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their customer base. In the current environment of hospital clo-
sures, it is important for the public and local elected lead-
ers to know that their voices will be heard.

The final bill in the package requires all members of
hospital boards to complete a training course so they can
appropriately monitor a hospital’s finances and hold
management accountable.
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of Health and Senior Services. While the package of bills
recently signed by Governor Corzine is a solid first step, the
DHSS will continue to work with hospitals, employees,
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Ultimately, the solution is universal health coverage.
For that, the federal government should help. But, in the
meantime, New Jersey has been in the forefront of insuring
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That brings us as close as possible to universal coverage for
all of New Jersey’s children.

Heather Howard is the Commissioner for the New Jersey
Department of Health and Senior Services.

BUILDING STRONGER
HOSPITALS IN THE GARDEN STATE

By Commissioner Heather Howard
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New Jersey is uniquely positioned to play an important role in leading health-
care reform for our nation. This opportunity is predicated on the outcome of
the upcoming presidential and congressional elections, making this election
one of the most significant in recent history – particularly for New Jersey
healthcare providers.

New Jersey Congressmen Frank Pallone and Robert Andrews are the
chairs of the two most powerful subcommittees related to healthcare in the
House of Representatives.1 Their committees preside over the major payers of
healthcare services, including Medicaid, Medicare, the State Children’s Health
Insurance Program (SCHIP) and self-funded employer-sponsored health benefits.
Congressman Pallone also oversees the major funding sources of health
research, including the Centers for Disease Control and the National Institute
of Health, as well as the Food and Drug Administration, biomedical programs,
hospital funding and public health services.

Each congressman has worked hard to advance important health reform
measures but has been limited in what could be accomplished because of
partisan ideology. The current administration has either refused or has neglected
to make health reform a priority. As a result, millions of Americans have lost
their health coverage and our economy suffers. Even after a shift in leadership
within the House of Representatives, an attempt to renew a financial commitment,
which our leaders made a decade ago to insure children, was thwarted.

Ten years have passed since the implementation of SCHIP. According
to the Center on Budget and Policy Priorities, between 1998 and 2004, the
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number of uninsured decreased each year as a result of
the program’s success. This trend stopped in 2005, and by
the end of 2006 there were one million more uninsured
children in the United States than there had been in 2004.2

During the past eight years, funding for SCHIP expansion
has been eliminated; Medicaid policy is more limited; and
enrollment activities for public programs have all but disap-
peared. New Jersey now suffers the consequences. The
growing number of uninsured that these policies created
has only further strained an already stretched healthcare
system, increasing cost shifting to those with insurance and
making it ever more difficult for employers to continue to offer
health benefits to their employees. This cycle is a demonstra-
tion of poor governing and irresponsible fiscal stewardship.

The Families and Work Institute recently issued the 2008
National Study of Employers, analyzing labor market trends
over the past decade. The key finding was particularly inter-
esting. After studying differences in the practices, policies,
programs and benefits of large employers in the United

States, benefits surprisingly remained stable with

the major exception of employee contributions to health
benefits and retirement funds.3

These trends have been shown with even greater
detriment in New Jersey, particularly for small employers
with 2 to 19 employees. The New Jersey Business and
Industry Association learned in their 2008 Health Benefits
Survey that only 75 percent of small employers in this
range provide health coverage; this is down from 92 percent
six years ago.4 The same survey found many employees
forgoing wage increases to maintain their health benefits.

Premium growth has outpaced inflation and workers’
earnings. Since 2000, health insurance premiums have
grown between 8 and 14 percent, whereas inflation and
earnings have grown only 3 to 4 percent.5 This trend has had
a pervasive impact throughout every sector of the economy.

Dr. Ben Bernanke, Chair of the Federal Reserve System,
spoke recently before the United States Senate Finance
Committee Health Reform Summit about how the lack of
health coverage is the single largest drain on the nation’s
economy.6 According to The New York Times, Dr. Bernanke
explained to the Senate panel, “Improving the perform-
ance of our healthcare system is without a doubt one of
the most important challenges our nation faces.”7 It will
be one of the most pressing challenges faced by our
next president, perhaps surpassed only by the energy
crisis.

At a time when the housing, credit and financial markets
are in shambles, when the Federal Reserve must weigh
cutting interest rates at the risk of causing inflation, when
job loss outpaces employment, the lack of health insurance
only further burdens our economy and our public health
systems. The need for health reform transcends politics.

Our next president must recognize the impact that the
uninsured have on our economy and demonstrate a
willingness to work hand-in-hand with Congress to
make health reform a priority on our nation’s agenda. The
only way reform will be accomplished is through bipartisan
leadership. There are certainly many varying opinions,
but at the end of the day, our country needs leaders who
will take those collective opinions and fortify them into
real solutions.

The potential for New Jersey to press forward with
efforts to provide health coverage to the uninsured rests
heavily on the actions of our nation’s next leaders.
Financing reform will be the most difficult challenge at any
level of government, which necessitates the need for fed-

eral and state governments to pool their resources.
SCHIP serves as an important example of how federal
policy and resources can influence states to advance
such reforms, dedicate state funding and demonstrate
effective policy.

New Jersey leaders have demonstrated their com-
mitment to health reform time and again. Most recently,
Governor Jon Corzine, his administration and the legislature,
including leaders from both sides of the aisle, worked
collectively to advance the first phase of health reform.8

They passed expansions to New Jersey FamilyCare9 on
the same day the legislature passed a historic budget in
which $600 million in cuts from the prior year impacted
each and every state department.

Health reform in New Jersey will continue to advance.
The pace at which it moves can certainly be accelerated
by the outcome of the upcoming national election. Our
next president must make health reform a top priority.
New Jersey must also do its part to ensure that Congress-
men Frank Pallone and Robert Andrews continue to have
the opportunity to serve as the chairs of the most influential
healthcare committees in the House of Representatives.

It has never been more important for New Jersey to
deliver the right leaders to Washington. Partisan politics
must be put aside. The opportunity for New Jersey to
drive the healthcare reform agenda in this country exists
now more then ever before in history. For that reason,
make healthcare one of the most important issues over
which you decide how to cast your vote in November.

Joseph F. Vitale is the Deputy Majority Leader of the
New Jersey State Senate. He serves as the Chair of the
Senate Health, Human Services and Senior Citizens and
is a member of the Senate Budget and Appropriations
Committee.
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Medicare and Medicaid Services (CMS) to reduce reimburse-
ment rates for physicians. Medicare’s formula has set up
these cuts for years, and since 2003 I have voted four
times to block these cuts and in many cases voted to
increase reimbursement payments.

Despite my initial opposition to June’s legislation, it
passed the House and the Senate. It was then vetoed by
President Bush, causing the House to consider a veto
override, which I supported. In this particular instance, we
were simply out of time to improve the bill, and the cuts
had to be avoided. By waiting until the very last moment,
Congress left itself no room for improvement, and it was
necessary to pass a flawed bill.

I voted for the override because
of the effect the reductions would
have had on New Jersey’s doctors
and seniors. With the deadline met
and the very real possibility of
reduced services, I supported a bill
that could have been much better. It
was certainly a missed opportunity.

While this bill does halt the reduc-
tions to physicians’ payments, it also cuts $13.8 billion for
the successful Medicare Advantage Program over the
next five years and upwards of $47.5 billion over the next
ten. The bill also sets up a potentially devastating cut to
physician reimbursement rates in 2010.

The Medicare Advantage Program is the major victim
of this legislation. This program has been highly successful,
giving seniors greater choice and improved access to
medical care. In New Jersey alone, over 127,000 seniors
participate in Medicare Advantage. The drive to cut this
program is part of a “one size fits all” approach to healthcare
supported by some in Congress.

Medicare Advantage beneficiaries will see choices
eliminated, higher out-of-pocket costs and reduced benefits.
The non-partisan Congressional Budget Office reports
that over 2 million seniors will lose their Private Fee for
Service plans under Medicare Advantage by 2013.

Another major problem with this bill is that it simply
“kicks the can” down the road, passing the buck to the
next Congress. It isn’t like we didn’t know this was coming.
It actually feels like we’re constantly dealing with this
issue. In fact, we’ll deal with it again in 2010. Once again,
physicians and seniors will converge on the United States
Capitol asking Congress to stop cuts to reimbursement

I would like to take a moment to thank MDAdvisor for this
unique opportunity to discuss healthcare issues with New
Jersey’s medical community. As a member of Congress, I
represent five hospital systems: Atlantic Health, Chilton
Memorial Hospital, Saint Barnabas, Saint Clare’s Health
System and Somerset Medical Center. Your excellent work
as physicians in such hospitals and facilities throughout the
state is vital to the people of New Jersey, and it gives you a
true understanding of the challenges facing our healthcare
system. Your expertise is valuable to my work in Congress
and helps build on the strengths of our system.

In recent months, I have heard from doctors and seniors
about Medicare and in particular about the cuts to physician
reimbursement rates that were avoided this past July. Many
in the medical community have called or sent letters to my
office, and I’ve spoken directly to a good number of you as
well. I would like to take this opportunity to extend those

conversations to the entire New Jersey medical community.
The current fee schedule for Medicare went into

effect in 1992, replacing the reasonable charge payment
method that had been in effect since the program’s creation
in 1966. The number of people using Medicare is growing
at more than double the rate allowed under the law’s
standard growth rate. This means that the formula will
calculate fee reductions for the foreseeable future unless
Congress temporarily or permanently fixes this problem.

In June, the House of Representatives first considered
legislation to delay reductions in physician payments
under Medicare. This legislation, known as the Medicare
Improvements for Patients and Providers Act, was not
simply a bill aimed at stopping these cuts. While I supported
delaying these reductions, I strongly opposed paying for
them by taking money from Medicare Advantage.

I have consistently opposed efforts by the Centers for

rates. This time, a devastating 20 percent cut will be just
around the corner.

The doctors serving our citizens rely on the government
to provide fair and reasonable payment for their services.
Those providing medical care should never be in the position
of having to make business decisions about whether or not
they can afford to treat seniors. Every few years, doctors
must practically beg Congress to do what’s right and to stop
the debilitating cuts to payments. It is unfair to doctors,
hospitals and seniors.

There is an alternative: Fix the problem permanently.
But again, Congress passed on it.

This legislation was an opportunity
that could have been used to solve this
problem. I had hoped we would finally
do so this year instead of waiting for
the other shoe to drop. But Congress
missed the chance not only to fix this
problem and permanently ensure reason-
able payments for services but to continue
supporting the popular Medicare
Advantage program.

As work on payments for physicians through Medicare
continues, I look forward to your input. Rest assured, I will
continue to support New Jersey’s doctors and medical
community just as I have since coming to Congress. I would
like to thank MDAdvisor again for this opportunity and to
express my sincere gratitude to the doctors who serve the
people of New Jersey.

Rodney P. Frelinghuysen is serving in his seventh term
as the Representative for New Jersey’s 11th Congressional
District. In the 110th Congress, Rep. Frelinghuysen serves
as New Jersey’s senior member of the House Appropriations
Committee and on two appropriations subcommittees:
Commerce, Justice, Science and Related Agencies, of
which he is the Ranking Member, and Defense. He is also
a member of the Select Intelligence Oversight Panel.
Frelinghuysen represents 56 municipalities in the 11th
Congressional District, including all those in Morris County
as well as several surrounding communities in Sussex,
Somerset, Passaic and Essex Counties.

MEDICARE
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Committee and on two appropriations subcommittees:
Commerce, Justice, Science and Related Agencies, of
which he is the Ranking Member, and Defense. He is also
a member of the Select Intelligence Oversight Panel.
Frelinghuysen represents 56 municipalities in the 11th
Congressional District, including all those in Morris County
as well as several surrounding communities in Sussex,
Somerset, Passaic and Essex Counties.
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The scene is repeated many times a
day in doctors’ offices all over the

state of New Jersey and across the
nation: “Mr. Smith, I want to monitor your

progress. Please make an appointment to see
me again in a month.” Or, “Ms. Jones, here is

your self-care plan. You need to make an appointment
with a diabetes educator at the medical center as soon

as possible. She will help you get started.”
Sometimes the patient does not make the follow-up

appointment. Or the patient sees the diabetes educator
but does not follow the self-care plan completely, skipping
key elements or whole days. The results are frustrating for
physician and patient and are less than optimal for the
patient’s health.

Many factors are involved in these disconnects, and
there is literature dealing with reminder systems, motivation
for self-management and so on. But one crucial element
is rarely investigated or even mentioned: time – the time
it takes patients to do what is expected of them. The list
of time-consuming tasks includes self-care of chronic
conditions (taking medications, performing self-testing,
doing special exercises, following dietary rules), visits to
physicians and other providers, travel to these visits and
waiting time, preparing for lab tests or procedures,
hospital stays and helping family members and friends
with these tasks.

In this article, we will present new research that
documents the time patients spend on health and medical
care, both in general and for specific conditions such as
diabetes. We will discuss the burdens on people with
several chronic conditions and on their families. We
conclude with suggestions for how physicians and their
professional societies can help patients deal with these
demands on their time.

TIME FOR HEALTH AND MEDICAL CARE
The American Time Use Survey, conducted annually

by the U.S. Bureau of Labor Statistics, asks a nationally
representative sample of Americans 15 years of age and
older how they spent their time during one 24-hour period.1

Days are sampled continuously throughout the year. In
2003-2004, the survey showed that, on a typical day, 11 percent
of adults spent an average of one hour and 48 minutes on
health-related activities, including self-care, care related to
the health of children or other adults and outpatient medical
services. Behind that average, of course, are people who
spent 15 minutes and others who spent several hours.

On a single day, even a few hours might not strike anyone
as much of a burden, but the time mounts up. Over a year,
these numbers imply that the average adult spends 74
hours, almost two work weeks, on health-related activi-
ties. Again, some spend much less time than the average,
and some spend much more.

TIME FOR SELF-CARE OF SERIOUS DISEASE
Diabetes self-management is an example of how time

is spent. The American Diabetes Association regularly
updates its clinical practice recommendations, which
include a comprehensive list of tasks that diabetes patients
should undertake for self-care – everything from taking
their medications and checking their feet for sores to exer-
cising and planning meals that meet glycemic goals.2 Diabetes
educators train people to carry out these tasks and help
them troubleshoot problems.

We asked eight diabetes educators associated with a
New Jersey medical school, who averaged 13 years of
experience and 90 patients per month, to estimate how
long it would take patients to follow the recommendations,
task by task. They calculated that experienced patients with
type 2 diabetes treated only with oral agents would spend
at least two hours a day.3 Newly diagnosed patients just
learning how to care for their condition, elderly patients
and those with physical limitations would need more time.
Not surprisingly, exercise and dietary tasks (the extra time
needed to plan, shop and prepare meals that meet the
guidelines for good diabetes care) took the most time.

If the nearly 15 million people in the U.S. who have
been diagnosed with diabetes followed the recommendations
scrupulously, they would spend more than one billion hours
annually. Economic reasoning and research show that the
wage is a reasonable approximation of the value people

the forgotten cost

PATIENTS’ TIME:

By Louise B. Russell, PhD and Monika M. Safford, MD
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place on their time, even those who are out of the labor
force.4 Valued at the 2007 average wage ($17.41), that time
is worth $186 billion, substantially more than the $116 billion
spent on diabetes-related medical expenditures the same
year.5 That large time commitment deserves to be recognized
and taken as seriously as the large monetary outlay on
medical services. Time is a scarce resource, as difficult for
some patients to find as the money to pay medical bills. It
may explain why we found that New Jersey diabetes patients
enrolled in managed care plans averaged only an hour a
day on self-care rather than the recommended two hours.6

The time required of patients can give them a different
perspective on recommendations. Consider, for example,
changes when patients’ time is included. A recent study
reported that, counting the costs and savings to a managed
care plan, self-monitoring blood glucose once daily costs
$7,900 for each healthy year gained.7 From the perspective
of a managed care plan, this is an excellent value – it yields
better health at a cost lower than many, if not most, current
medical interventions. And self-monitoring takes the
patient “only” three minutes a day.

However, three minutes a day adds up to more than
18 hours annually for each patient who self-monitors.3

When this time is valued at the average wage and added
to the managed care plan’s costs, the cost for each
healthy year gained jumps to $42,000.8 The higher figure
is still reasonable compared to the costs of many accepted
interventions, but the difference gives a sense of the
commitment patients are asked to make and suggests
why many people with serious diseases such as diabetes,
asthma or cancer do not always “make the time” for all
the recommendations.

Among the New Jersey diabetes patients surveyed
about their self-care, for example, some were not using
their limited time to their best advantage.6 Foot care
should take about 5 minutes daily, yet 25 percent of
women patients reported spending 20 minutes or more
daily. At the same time, nearly half spent no time exercising.
Similarly, 25 percent of patients with severe foot neuropathy
did not examine their feet. These patients might have
benefited from some direction on how best to spend the
time they felt they could devote to self-care.

Time dedicated to self-care is not the only issue. Disease
management also requires time for formal medical services
– visits to doctors, outpatient clinics and hospitals. A
study by researchers at the National Cancer Institute
estimated the extra time spent on medical services by
cancer patients.9 Using Medicare data to document the
services required and valuing time by the average wage,
the researchers reported that, in 2005, services during the
intensive first year after a cancer diagnosis required
patients’ time amounting to $2.3 billion nationally, over
and above the time required for medical care by non-cancer
patients of the same age, sex and geographic area. Skin
and prostate cancers needed the least extra time, gastric
and ovarian cancers the most. The estimates apply
only to medical services and do not include the time
necessary for self-care, such as recovering from
chemotherapy at home.

TIME FOR MULTIPLE MEDICAL CONDITIONS
Increasingly, patients have several medical

conditions, especially as they age, which adds
to the total time they are asked to devote to
their health. Nearly half of Medicare beneficiaries
over 65 years of age in 1999 had at least three
chronic conditions, and one in five had five
or more conditions.10 Patients with sev-
eral conditions can face chal-
lenges trying to follow
the relevant

recommendations. For example, diabetes patients with
hypertension, hyperlipidemia, chronic obstructive lung disease
and chronic heart failure would need to integrate four sets
of dietary recommendations (low calorie for diabetes, low
salt for hypertension, low fat for lowering cholesterol and
limited fluids for heart failure). The time required to plan
such a diet is likely to be considerable. If their health conditions
limit their physical or cognitive abilities, patients may need
help from family, friends or paid caregivers.

Patients with several conditions may have a short
remaining life expectancy, yet few self-care recommendations
suggest which tasks these medically complex patients can
safely forego and which are necessary to maximize the
quality of their remaining time.11 For example, clinical trials
show that the benefits of blood sugar or lipid control may
take years to manifest, yet, with a few exceptions, guide-
lines do not suggest liberalizing control targets or related
self-care for patients with limited life expectancy.12

FAMILY TIME
Families with even one member with a chronic condi-

tion can face daunting demands
on their time and

energy. The
challenges

are multiplied
for those families

who have two or
more affected family

members. The Medical
Expenditure Panel Sur-

vey (another nationally
representative survey)

showed that 42 percent of
American families in 2005 had

one member who suffered from
one (or more) of 15 “priority”

conditions.13 The 15 conditions
included, among others: cancer,

heart disease, diabetes, asthma and
HIV/AIDS. Twenty percent had two

members with at least one of these conditions
and 5 percent had three or more members.

Only 32 percent had no one with a priority
chronic condition.

High time demands coupled with lack of
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guidance on priorities leave patients and their families to
choose for themselves which tasks they will do regularly
and which will be neglected. This laissez-faire approach
does not necessarily lead to the best choices.

THE PHYSICIAN’S ROLE
What can physicians do?

First, physicians can ask professional associations, such
as the American Diabetes Association or the American
Cancer Society, to collect and provide information about
the time needed to carry out their recommendations. As a
simple first step, those organizations could estimate the
time the recommendations are likely to require of patients,
as the diabetes educators did for diabetes self-care.3 The
time required of unpaid caregivers also could be estimated,
which would draw attention to the demands imposed on
family and friends and to the problems faced by patients
who cannot call on family or friends for help. These estimates
would be particularly important for conditions, such as
diabetes or asthma, that require substantial self-care.

A second, more difficult step would be to conduct trials
to determine which elements of a complex set of recom-
mendations are most important for health – and for which
types of patients. This information would help physicians
and patients set priorities. Professional associations could
also conduct qualitative research with groups of patients to
learn more about their experiences with scheduling both
self-care and medical services into their lives.

On an individual level, physicians can ask their patients

what problems they have fitting recommended
tasks into their daily lives and then to try to
determine, together with the patient, which
tasks are most important for that patient when
not all can be done.14 Setting realistic goals
that acknowledge and respect the time

demands on patients is an important step.
A patient whose diabetes is stable with just

dietary treatment and who has no foot problems,
for example, might be counseled to focus time

on getting more exercise or eating healthier
meals, rather than on daily foot exams or self-testing.

By helping patients set priorities, the physician may be
able to ensure that their available time is spent more
wisely and to prevent them from becoming overwhelmed
and then giving up.

Time represents not only the passage of minutes and
hours, but also the effort involved in scheduling and planning
tasks, carrying them out and coordinating with helpers.
Scheduling, planning and coordinating add complexity
to patients’ lives, which can be trying, even overwhelming,
in itself. Twenty years ago, two sociologists who studied
the burden of chronic illness on couples distilled a basic
truth from their research: “The ill person or couple must
decide where their time, energy, money, and so forth will
go. Sometimes the illness and its management are given
priority; sometimes daily life ... Inevitably, one or another
is shortchanged.”15

By recognizing the time demands healthcare imposes
on patients and by realistically acknowledging that not
everyone can do everything, physicians can help patients
achieve better health and well-being within the constraints
imposed by their daily lives.

Louise B. Russell, PhD, is Research Professor at the
Institute for Health, Health Care Policy, and Aging
Research, and a Professor of Economics at Rutgers
University, New Brunswick, NJ. She co-chaired the U.S.
Public Health Service Panel on Cost-Effectiveness in
Health and Medicine, which published recommendations
for improving the quality and comparability of cost-
effectiveness studies (Cost-Effectiveness in Health and
Medicine, Oxford University Press, 1996, and three articles
in JAMA, October 1996).

Monika M. Safford, MD, is Associate Professor in
the Department of Medicine at the University of Alabama
at Birmingham, where she studies effective strategies

to prevent cardiovascular outcomes in individuals
with diabetes.
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The delayed pandemic gives the public health community
more time to prepare – to stockpile medications and
equipment, to educate the general public and to exercise
and refine our plans.

However, the absence of a pandemic can also create a
sense of complacency. The general public begins to think
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Over the last five years, health agencies throughout the
world have increasingly strengthened their planning efforts
in anticipation of an influenza pandemic – a worldwide out-
break of a novel influenza virus, which could have devastating
effects on every aspect of society.

As you certainly know, an influenza pandemic pres-
ents an enormous public health challenge. A new virus,
without an effective vaccine available in the early stages
and no effective treatment, could cause widespread ill-
ness and death and potential interruption of services in
society.

A severe pandemic could mean a drastic change in
society as we know it – schools closing for long periods of
time, businesses closing, and hospitals becoming quickly
overwhelmed. Severe illness and deaths will have direct
effects on our society’s infrastructure, which includes public

agencies that provide electricity
and water, as well as industries,
such as trucking, that we rely on
to deliver goods across the country.

Health experts worldwide insist
that it is a question of when, not if, a
pandemic will occur. In fact, we are
overdue for a pandemic, which historically
occur about every 33 years. The last two pan-
demics in 1957 and 1968 have been quite mild,
but the 1918 pandemic was one of the most severe
in history.

But whether a pandemic is mild or severe, it is
imperative that both the public and private sectors be
prepared. Yet, each year that passes without a pandemic,
healthcare professionals are presented with a Catch-22.

that a pandemic will never happen and, therefore, do not take
preparedness activities seriously; medical professionals
turn their attention to other pressing and current health
issues; public health professionals who are responsible for
planning may be lax in refining plans. The media loses
interest in reporting on the planning stages of an event that

doesn’t seem to be coming.
However, it remains paramount that plan-
ning, training and educating activities

regarding an influenza pandemic con-
tinue if New Jersey is to protect

its residents and enable all
of us to respond in a

way that will decrease
the risk of illness and

death during a
worldwide outbreak

of influenza.

PANDEMIC
INFLUENZA

IS SHARED
RESPONSIBILITY

PLANNING
By Commissioner Heather Howard
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NEW JERSEY PANDEMIC INFLUENZA PLAN
The New Jersey Department of Health and Senior Serv-

ices (DHSS) has always taken seriously its public health
responsibilities and, therefore, began its pandemic influenza
planning activities in 1999. The DHSS posted its first version
of the plan in 2002 and has updated it four times since then.

In spring 2008, the DHSS continued its planning efforts
by launching a pandemic influenza operational plan that
details specific activities that will be performed during a
pandemic and that enhance previous planning efforts. After
10 years of planning, the DHSS now has an operational plan
that will guide its public health preparedness and response
activities through specific phases of a pandemic. This plan
will help the DHSS, as well as our public health partners,
prepare to protect the people of New Jersey.

Both the overall plan and the new operational plan
are available on the Department’s website at
www.njflupandemic.gov.

PANDEMIC PLAN DETAILS
The DHSS Pandemic Influenza Plan describes a series

of public health actions and activities that DHSS staff will
perform in various phases of a pandemic.

The goal of the plan is to:
1 — Help minimize illness and deaths during a pandemic
2 — Support New Jersey’s overall pandemic response plan
3 — Provide guidance to local health agencies and healthcare
stakeholders in the development of their own plans

This operational plan will be an annex to New Jersey’s
pandemic response plan that describes how all sectors of
government will respond during a worldwide influenza out-
break.

The plan is divided into 10 technical sections, based on
guidance from the federal Department of Health and
Human Services. These sections include surveillance, labo-
ratory diagnostics, healthcare planning, infection control,
clinical guidelines, vaccine, antivirals, community disease
control and prevention, public information and psychosocial
considerations.

In each section, there are actions described for 17 pan-
demic situations, based on phases outlined by the World
Health Organization (WHO). Pandemic situations in New
Jersey’s plan are based on transmission of influenza to birds
and humans, geographic location of the disease outbreak,
the increased and sustained transmission in the general
population and the duration of the pandemic.

Each situation is a trigger for action for the DHSS and
its partners. Many of the actions and activities occur early
in the pandemic, and in fact, department members
already have implemented some of the activities. For
instance, protocols are in place for year-round surveil-
lance of influenza-like illnesses; there is an established
state stockpile of antivirals that is increased each year,
and the DHSS continues to conduct
public awareness and education
programs so that New Jersey resi-
dents are familiar with a pandemic
and what they can do if it occurs.

DHSS will continue its work with
local health agencies and depart-
ments, as well as statewide organi-
zations (such as the New Jersey Hospital Association, the
Health Care Association of New Jersey, the New Jersey
Association of Homes and Services for the Aging and the
New Jersey Primary Care Association) to provide guidance
and direction for their specific plans.

A SHARED RESPONSIBILITY
Although federal, state, and local governments cer-

tainly have a leadership role in pandemic preparedness,
government agencies cannot be solely responsible for
preparedness, protection and emergency response.
Preparedness is a personal responsibility that we all share.
This is the message that must be delivered into New Jersey
towns, neighborhoods and homes. It has been said it
takes a village to raise a child. Likewise, it takes a village
to prepare for emergencies of all types, including an
influenza pandemic.

The DHSS has been aggressive in ensuring that coun-
ties, municipalities, schools, healthcare facilities, medical
professionals and businesses are preparing their residents,
students and employees for the effects of a pandemic.

Physicians play a large role in helping prepare their
patients, as well as their own employees, for a pandemic.
Studies show that physicians are among the most trusted
of all sources during any health emergency. The public
depends on you to get the most up-to-date information
about a pandemic, its consequences
and, most important, what they can
do to protect themselves.

To assist with pandemic planning,
the DHSS has developed a “Medical

Office and Clinics Pandemic Planning Checklist.” This
checklist combines the latest guidance from the federal
Department of Health and Human Services with the
needs of our state’s medical professionals. This document
will also serve as a guide to promote discussion within
the medical community so that public health plans and
responsibilities will be coordinated.

The DHSS also offers a wide array of resources for
physicians to use, including:
1 — A dedicated website offering comprehensive infor-
mation on pandemic preparedness, including planning
checklists for local governments, medical professionals,
businesses, schools and healthcare facilities, as well as
individuals and families. This website (at
www.NJFluPandemic.gov) will also be used to provide
updates and information during a pandemic.
2 — An online pandemic influenza training program for
first responders, including police, fire and Emergency
Medical Services workers.
3 — A slide-show presentation for community groups,
“Influenza: Facing New Global Challenges,” is available
through the Local Information Network Communication
System (LINCS) agencies to raise awareness about influenza
and encourage preparedness. The presentation explains
the differences between seasonal, avian and pandemic
influenza and provides an overview of preparedness
activities at federal, state and local agencies, as well as at

healthcare facilities.
4 — Resources on good hygiene habits and seasonal influen-
za that should be used to educate your patients and staff.
5 — A three-minute video, “Get Flu Ready New Jersey”
describes the general public’s knowledge of a pandemic and
how it can prepare. There are also flyers and posters pro-
moting “Getting Flu Ready” that can be used in your office.

These are just some of
the resources available to
you through the New Jer-
sey Department of Health
and Senior Services.
Together can we prepare
for a pandemic and pro-
tect the health and safety

of our most valued resources – our friends, families, neighbors
and employees.

It’s important to remember that pandemic influenza
planning is a fluid process that is never completed. We will
continue to refine our plan and coordinate with federal,
state and local agencies, and we look forward to working
with our partners in healthcare to better protect the health
and safety of New Jersey residents during a pandemic.

Heather Howard is the Commissioner for the New
Jersey Department of Health and Senior Services.

“Together can we prepare for a pandemic and protect
the health and safety of our most valued resources – our
friends, families, neighbors and employees.”
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Jersey Department of Health and Senior Services.

“Together can we prepare for a pandemic and protect
the health and safety of our most valued resources – our
friends, families, neighbors and employees.”
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and evidence-based medical outcomes. Interoperative
medical information systems also offer primary care
physicians and specialty physicians the opportunity (with
the appropriate regard for privacy rights) to practice
interactive, cost effective, high quality, seamless medicine.
These electronic medical information tools are the infra-
structure for real clinical integration of healthcare among
physicians. Clinical integration understood in a technical
sense and antitrust sense offers physicians the opportunity
to practice as a multi-provider network, providing interactive,

cost-effective, high-quality seamless medicine.
The federal government has announced its

own commitment to the widespread adoption of
interoperable electronic health records to improve quality
and efficiency. In this regard, other legal barriers are
falling. The Department of Health and Human Services,
Centers for Medicare and Medicaid Services has adopted
rules that create exceptions to the physician anti-referral
prohibition for certain arrangements where physicians
receive necessary nonmonetary
assistance to receive and
transmit electronic prescription
drug information, as well as to
receive health records, software
and directly related training
services.1 Notwithstanding,
there remain significant federal
antitrust barriers to joint contract-
ing and price negotiation among
physicians whose practices are
not fiscally integrated, either as
a group practice or through the
assumption of significant financial

By Andrew F. McBride, III, Esq.

In 2008, the most pressing healthcare issues in the United
States remain the same: cost, quality of care and a fragmented
healthcare delivery system. The premise of this article is
that rapid advances in electronic technology have
improved the potential for clinically integrating healthcare
in the United States and thereby effectively addressing
issues of cost, quality and delivery.

Electronic technology makes available to healthcare
professionals comprehensive and immediate patient medical
information. It also gives easy access to best-practice protocols

CLINICAL INTEGRATION:
THE FUTURE PARADIGM OF
HEALTHCARE DELIVERY
FOR PHYSICIANS

MDA-75 Fall 2008 Journal FINAL:Layout 1  11/10/08  10:21 AM  Page 28

©2008 MDAdvantage. All Rights Reserved.



28 MDADVISOR | FALL 2008

and evidence-based medical outcomes. Interoperative
medical information systems also offer primary care
physicians and specialty physicians the opportunity (with
the appropriate regard for privacy rights) to practice
interactive, cost effective, high quality, seamless medicine.
These electronic medical information tools are the infra-
structure for real clinical integration of healthcare among
physicians. Clinical integration understood in a technical
sense and antitrust sense offers physicians the opportunity
to practice as a multi-provider network, providing interactive,

cost-effective, high-quality seamless medicine.
The federal government has announced its

own commitment to the widespread adoption of
interoperable electronic health records to improve quality
and efficiency. In this regard, other legal barriers are
falling. The Department of Health and Human Services,
Centers for Medicare and Medicaid Services has adopted
rules that create exceptions to the physician anti-referral
prohibition for certain arrangements where physicians
receive necessary nonmonetary
assistance to receive and
transmit electronic prescription
drug information, as well as to
receive health records, software
and directly related training
services.1 Notwithstanding,
there remain significant federal
antitrust barriers to joint contract-
ing and price negotiation among
physicians whose practices are
not fiscally integrated, either as
a group practice or through the
assumption of significant financial

By Andrew F. McBride, III, Esq.

In 2008, the most pressing healthcare issues in the United
States remain the same: cost, quality of care and a fragmented
healthcare delivery system. The premise of this article is
that rapid advances in electronic technology have
improved the potential for clinically integrating healthcare
in the United States and thereby effectively addressing
issues of cost, quality and delivery.

Electronic technology makes available to healthcare
professionals comprehensive and immediate patient medical
information. It also gives easy access to best-practice protocols

CLINICAL INTEGRATION:
THE FUTURE PARADIGM OF
HEALTHCARE DELIVERY
FOR PHYSICIANS

MDA-75 Fall 2008 Journal FINAL:Layout 1  11/10/08  10:21 AM  Page 28



30 MDADVISOR | FALL 2008

employees were becoming disenchanted with the stringent
controls imposed by HMOs on access to care and
absence of personal choice of care giver. In the late
1990s, with the declining availability of risk arrangements,
the joint provider organizations turned to messenger
model arrangements to avoid the joint pricing issue, or they
simply ignored the antitrust issue. The messenger model,
as a panacea for the antitrust issues, was hopeless
because essentially a provider network could not be sat-
isfactorily delivered to the payors. However, as a policy mat-
ter, federal regulators, acknowledged that financial risk
sharing was not the only means by which physicians could
integrate their practices to produce significant cost and
quality efficiencies. This other approach to physician
practice integration is clinical integration.

CLINICAL INTEGRATION
In their August 1996 Statement of Antitrust

Enforcement Policy in Healthcare,3 the FTC and the
Department of Justice (DOJ) first introduced the concept
of clinical integration. At that time, the regulatory agencies
provided general guidelines as to what clinical integration
among physicians might look like, specifying that such
integration would
1 — Establish mechanisms to monitor and control use of
healthcare services that are designed to control costs and
assure quality of care
2 — Select (and be willing to deselect, if necessary) network
physicians who commit to and further the network effi-
ciency goals and objectives for cost containment and
quality care
3 — Commit to a material and significant investment of
capital, both monetary and human, in the necessary
infrastructure to realize the identified efficiencies
4 — Establish a network of physicians as a district entity
and new product with consumers and payors
5 — Promote significant cross-referral among network
physicians

6 — Design reward programs within the network that
cause physicians to work with each other interdependently
to achieve network goals.

INCREASED FEDERAL TRADE COMMISSION
ENFORCEMENT ACTION

With clear guidelines established for clinical integration
in healthcare and based on established antitrust legal
principals, the Federal Trade Commission (FTC) has
increased enforcement actions in recent years against
physician provider organizations. The profile of these cases
is exemplified in the 2005 case of North Texas Specialty
Physicians (NTSP),4 which included the following:
1 — FTC found that 480 physicians, both primary and
specialty care physicians, fixed prices and terms of service
in their joint negotiations with payors.
2 — NTSP had non-risk payor contracts.
3 — NTSP members granted right of first negotiation
to NTSP.
4 — NTSP was found to be acting on behalf of its members,
many of whom were horizontal competitors.

5 — NTSP had no fiscal or clinical integration.5

In the current environment, because of the drive to
make electronic medical information universal to achieve
quality and cost effectiveness in healthcare and because of
this kind of increased regulatory scrutiny of physician
provider organizations, clinical integration is receiving a
second look by both provider physicians and hospitals and
the regulators.6

In July 2004, the FTC issued a white paper that
addressed competition in healthcare and considered clinical
integration among other issues.7 It also provided guidance
in several advisory opinions where it has found that the
steps toward clinical integration are significant and likely to
generate improved quality of care and significant cost
efficiencies.8

On at least one other occasion, the FTC refused to give a
no action advisory opinion and had serious concerns as to
whether the alleged clinical integration was reasonably
calculated to produce improved quality of care or the type of
interactive cooperation among providers necessary to gener-
ate cost efficiencies.9 In that case, the FTC also had serious

concerns as to whether
the joint contracting was
reasonably related to
achieving the procompeti-
tive benefits. Said another
way, the joint pricing
agreement must be ancil-

lary and necessary to
generate improved quality
and efficiencies.10

On September 17,
2007, the Greater Rochester
Independent Practice Asso-
ciation (GRIPA) received a
favorable advisory opinion
from the FTC concerning
its clinically integrated
program to negotiate and
jointly sell its physicians’

risk. This article will clarify the federal regulators’ perspective
on what constitutes clinical integration of physician networks,
such that joint contracting by the physicians is essential to
and necessary for generating the improvements in quality of
care and attendant cost efficiencies.

PHYSICIANS AS HORIZONTAL COMPETITORS:
A HISTORIC PERSPECTIVE

Under federal antitrust law, horizontal competitors,
including physicians, may not jointly negotiate price and
other material terms for their products and services. Such
conduct violates the antitrust laws and is illegal per se.

In 1982, physicians, many of whom were horizontal
competitors, organized into a so-called foundation,
established a fee schedule and sold their services through
group contracts.2 The arrangement was not fiscally integrated
as a multi-specialty group practice nor was there financial
risk sharing through capitation arrangements or physician
fee withholds. In Arizona v. Maricopa County Medical Society,
the Supreme Court found the Maricopa County Medical
Society arrangement to be price fixing among horizontal
competitors and a per se violation of §1 of the Sherman
Act. At that time, the concept of clinical integration of
healthcare as a strategy to improve quality and create
efficiencies had not yet been articulated by the federal
antitrust enforcement agencies.

After the Maricopa decision, during the 1980s and
1990s, Preferred Provider Organizations (PPOs), Independent
Physician Associates (IPAs) and Physician Hospital Associates
(PHOs) struggled with the question of how much financial
integration through various financial risk-sharing arrangements
(such as capitation payments, global fees, percentage
premium arrangements or professional fee withholds) is
enough to create cost efficiencies and avoid per se con-
demnation for collective negotiation of fees on behalf of
horizontal competitors.

However, in the late 1990s, many payors began to move
away from the risk-contracting business. Employers and

“In a relevant geographic market where competition occurs, if a
network is overly inclusive in terms of its providers, this might give
it market power...”
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professional services to payors in the Rochester area.11

The GRIPA case provides the clearest advice to date on
what is necessary to clinically integrate a physician network.
It is also important to note that GRIPA had significant
infrastructure in place in terms of staffing and electronic
technology, which continued into the present from its
management of risk contracts on behalf of its physicians.
The essential elements of GRIPA’s clinical integration program

noted by the FTC included:
1 — Development of a
collaborative, independent
network of primary care
physicians and specialty
care physicians to provide

their medical care in a
seamless, coordinated

manner

2 — Promotion of the collaboration of all network
physicians in

• Designing, implementing and applying evidence-based
practice guidelines or protocols and quality benchmarks

• Monitoring each other’s individual and network
aggregate performance in applying the guidelines
and in achieving the network’s benchmarks to
improve patient outcomes and to reduce costs and
resource utilization

• Integrating network physicians and providers of other
medical services in the community through a web-based
electronic clinical information system in which network

physicians share clinical information related to their
common patients, order prescriptions and lab tests
electronically and access patient information from
hospitals and ancillary providers throughout the
community

• Decreasing the overall administrative and regulatory
burden of its participating physicians by reducing
paperwork and the time needed to process treatment
information12

3 — Further, the FTC determined that each network
physician must contractually agree, as a condition of
participation, to the following:

• To provide information to the network on all services
rendered to patients covered under its programs

• To be subject to the network’s review of the physician’s
practice behavior (i.e., following protocols,
cooperating with case and disease management
procedures, etc.)

• To be subject to the network’s professional training
and development requirements and disciplinary

requirements, including
possible expulsion from

participation in the program
• To attend training in the use

of the network’s technology
system to contribute to its data

use program
Also, all network physicians

must agree to refer patients to other network physicians
except in the case of medical necessity or the absence of a
physician subspecialty in the network. This condition both
helps to assure that referred patients will continue to
receive care under the practice standards and requirements
of the network’s program, and it permits the network to
obtain more complete data regarding both the care
provided to those patients and the performance of the
treating physicians.

Other criteria of clinical integration not specifically
mentioned in GRIPA include: physician credentialing,
case management, preauthorization of medical care and

review of hospital stays.

PRACTICAL QUESTIONS WITH ANTITRUST
IMPLICATIONS

Assuming that the physician network or the hospital
physician network has made the necessary commitment
of capital, both monetary and human infrastructure, that is
likely to improve quality of care and generate cost efficien-
cies, additional antitrust questions remain to be answered.

Can the clinically integrated network engage in joint pricing?

The federal regulators have answered the question in
the affirmative when it can be demonstrated that the
pricing agreement is ancillary in nature and necessary to
accomplish the quality improvement and cost efficiencies.
The strongest argument for joint pricing is that attainment
of quality improvement and cost efficiencies depends
upon the establishment at the outset of a defined group
of physicians, all of whom have committed to practice
subject to the clinical integration program, conditions and
constraints and among whom referrals and other key
interactions in treating patients under the program will
occur. In such a situation, the clinical integration program
is being priced, not the individual physician’s services.

What level of financial integration is required?

The financial commitment in a clinical integration
program occurs at both the network level and the
individual physician’s office level, where costs of
staffing and technology are required. Successful clinical

integration requires substantial commitment of both dollars
and human resources.13

Does the network’s percentage of physician memberships

either by primary care physicians or by type of specialty

physicians have any significance?

In a relevant geographic market where competition
occurs, if a network is overly inclusive in terms of its
providers, this might give it market power, about which
federal regulators would have concerns.14 So if the relevant
market was Portland, Maine, and all the surgeons in the
area belonged to the network, it might be able to dictate
pricing as to surgical care to the payors because of the

absence of competition. Exclusivity is also relevant to market
power and is something the regulators look closely at in the
development of clinically integrated networks. Exclusivity
may not be an issue as to market power if in the relevant
market there are many other networks or many physicians
who would be available to form competing networks or
contract individually with health plans. The logic is that the
market should dictate consumer choice based upon quality
and price. Clinically integrated networks hope to sell a
better product and should, therefore, be able to charge a
premium price.

IN CONCLUSION
There has not been a rush to develop clinically integrated

physician provider networks since the concept was articulated
by the federal regulators in 1996. There are many reasons
for this, including the historic availability
of payor risk arrangements in the
late ‘90s, the immature state of
electronic medical information
technology, the immature
databases for evidence-based
medicine and outcomes, the
cost in terms of physician work
hours and dollars and physicians’

inherent resistance to
peer review scrutiny of
their clinical practices.

Certainly, the avail-
ability of electronic
medical information
systems has matured
to the state in which
comprehensive and
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13 In GRIPA, the network expended over $2.7 million on infor-
mation technology; individual physician offices expended
$7,000 on hardware and software, plus $70 per month per
Internet license connection fee. Also, physicians and their
office staff attended four half-day training sessions on web
portal systems and clinical information. In the Miller Sims
study “Physicians’ Use of Electronic Medical Records Barriers
and Solutions,” the cost per physician office ranged from
$16,000 to $36,000. The author’s experience with a New
Jersey integrated delivery system involved $1 million of
electronic technology at the network level, approximately
$12,000 of technology costs for physician’s office and
ongoing network personnel staff costs.

14 Market Power” in economic terms is the ability of a seller

seamless patient information is a fast-growing reality. Also,
physician practitioners have developed widely accepted,
evidence-based medical protocols.

So the question remains: Why should physicians make
the investment in time and money without a clear guarantee
of improved fiscal return? At the May 2008 FTC workshop on
clinical integration, the answer provided by the physicians
who have been successful in clinically integrating their
networks was that clinical integration improves the quality
of care for their patients.15 They also indicated that better
payor contracts for premium services are part of the mix.
Physicians who have significant years left to practice may
be more inclined to make the commitment because they
will want to distinguish themselves from other physicians as
part of what is likely to become the universal movement
toward better quality medicine.

Inherent in this overall conclusion is that clinically
integrated healthcare through electronic technology is the
developing paradigm for the practice of quality medicine –
specifically, in networks in which the practitioners accept a
program of best practices, collect data, do peer review and
modify practices that fall outside the accepted standards.

It seems clear that because of the commitment of
human resources and dollars to clinically integrate provider
care, the best approach, absent having the kind of historic
size and infrastructure that GRIPA has, is to joint venture
clinical integration with a medical center in the form of an
integrated delivery system.16

In the end, if the genie is really out of the bottle in the
form of interconnective electronic medical technology driving
the issues of cost, quality and mode of delivery system,
then the question of commitment of human resources and
dollars is not “if” but “when.”
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As members of the medical communi-
ty, we routinely use medications that
ease pain, cure disease and save lives.
The history of these medications is
often a fascinating story of creativ-
ity, persistence, experimentation and
commitment. One such story is found
in the life of Jokichi Takamine, whose
dedication to science and medicine
has given us Taka-Diastase and
Adrenalin.

GENESIS OF THE SCIENTIST
Five months after Commodore Matthew
Galbraith Perry’s gun ships sailed into
Yedo (now Tokyo) Bay and opened
Japan to the West, Jokichi Takamine
(see Figure 1) was born on November 3,
1854, in Takaoka City on the west coast
of Japan.1 In the words of his biogra-
pher, Kiyoshi Kawakami: “It seems
almost providential…[that Takamine
was born] in the wake of that epoch-
making treaty,” as he was destined to
be a leader in the preservation of
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Figure 1: Jokichi Takamine 1854-1922

DR. JOKICHI
TAKAMINE

MDA-75 Fall 2008 Journal FINAL:Layout 1  11/10/08  10:21 AM  Page 36

©2008 MDAdvantage. All Rights Reserved.



As members of the medical communi-
ty, we routinely use medications that
ease pain, cure disease and save lives.
The history of these medications is
often a fascinating story of creativ-
ity, persistence, experimentation and
commitment. One such story is found
in the life of Jokichi Takamine, whose
dedication to science and medicine
has given us Taka-Diastase and
Adrenalin.

GENESIS OF THE SCIENTIST
Five months after Commodore Matthew
Galbraith Perry’s gun ships sailed into
Yedo (now Tokyo) Bay and opened
Japan to the West, Jokichi Takamine
(see Figure 1) was born on November 3,
1854, in Takaoka City on the west coast
of Japan.1 In the words of his biogra-
pher, Kiyoshi Kawakami: “It seems
almost providential…[that Takamine
was born] in the wake of that epoch-
making treaty,” as he was destined to
be a leader in the preservation of
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friendship between Japan and the United States.2

Raised in Kanazawa, Jokichi was chosen by the Lord of
Kaga at age 12 to study “foreign science” in Nagasaki,
where his father placed him in the home of a Dutch family.1

At age 18, Takamine was admitted to a prestigious medical
school in Osaka. Before long, he discovered that chemistry was
more fascinating than medicine, and so he decided that he
would not follow in his father’s footsteps as a practicing
physician. At age 24, as one of the first graduates of the
Imperial University of Japan, he was selected by the gov-
ernment to study technology at the University of Glasgow
and the Anderson’s University in Glasgow, Scotland,3

known today as the University of Strathclyde.
Returning to Tokyo in 1883, Takamine was appointed

chemist in the Department of Agriculture and Commerce,
studying Japan’s paper, indigo and sake industries with a
view toward improving them and exploring their future
potential.2 In recognition of the rare talent of this scientist,
Japan assigned Takamine as a commissioner to the 1884
New Orleans World’s Industrial and Cotton Centennial

Exposition.3 There, he continued his research into fertilizer
powders and courted his landlord’s daughter, Caroline
Field Hitch, who became his bride in 1887. Takamine
escorted Caroline to Japan, where he served as director of
the Tokyo Artificial Fertilizer Company, the first super-phos-
phate fertilizing plant works to supply fertilizer to rice farmers.4

TAKAMINE’S AMERICAN VENTURE
Anxious for their daughter and son-in-law to return to

the United States, Colonel and Mrs. Hitch informed
Takamine that a large Chicago distillery was interested in
one of his patented methods that used a powerful starch-
digesting enzyme, Taka-Diastase (see Figure 2). Taka-Dia-
stase was derived from a process that grew aspergillus fungus,
called taka-koji (or taka-moyashi in Japanese) on mois-
tened wheat bran.5 At the time, all whiskey and grain alcohol
was made from starch that was first converted into sugar by
means of barley-derived malt diastase and was finally
converted into alcohol with the use of yeast. The manufac-
ture of barley-derived malt diastase took at least six months
for extraction, while Takamine’s wheat bran diastase was
prepared in forty-eight hours.2

Recognizing the American fondness for distilled spir-
its, Takamine introduced the methods of Japanese sake
manufacturing to the American brewing industry. The
Peoria, Illinois, distillery where he worked manufactured an
affordable new whiskey that Takamine named Bonzai.4

Taka-Diastase was also used for the production of pectin,
textiles and bread, and it became a popular relief for
indigestion.

In 1894, Takamine received patent approval for Taka-
Diastase, the first microbial enzyme manufactured in the
U.S.4 Following a fire of suspicious origin, the company was
forced to close later that year. Despite Takamine’s steadfast
support, the stockholders endorsed the recommendation
of the board of directors to dissolve the corporation.
Takamine, an eternal optimist, re-established the Takamine
Ferment Company in Peoria to mass-produce Taka-Diastase
as a remedy for dyspepsia. Recognizing its widespread
popularity, Parke- Davis and Company of Detroit assumed
responsibility for the manufacture, sale and distribution
of Taka-Diastase in the U.S., enlisting Takamine as a con-
sulting chemist.2

Remarkably, Taka-Diastase, manufactured from

Aspergillus oryzae, is still available 112 years after its
introduction.1 With the advent of Taka-Diastase in Japan,
Sankyo Shoten, Sankyo’s predecessor, was founded.6

After World War I, the company acknowledged
Takamine’s contribution by appointing him president of
the Sankyo Pharmaceutical Company in Tokyo.7

THE DISCOVERY OF ADRENALIN
The isolation of adrenalin is without doubt Jokichi

Takamine’s most noteworthy contribution to medicine
and humanity. Originally described by Thomas Addison,
the physiologic effect of the suprarenal glands was stud-
ied in 1893 by George Oliver, a Harrogate physician, and
by Edward Schäfer, professor of physiology at University
College London.8 Oliver and Schäfer observed that the
administration of large doses of adrenal extract was fatal
to rabbits, but intravenous injection of the aqueous or
glycerol extract of the adrenal gland resulted in an
increase in arterial pressure.5

The hemostatic properties of the aqueous extract of
the suprarenal capsule were identified by Bates in 1894,
followed by Scymonowicz and Cybulski’s confirmation

that the injection of suprarenal extract caused a rise in blood
pressure.9 Recognizing the potential therapeutic value of
adrenal extract in a pure state, physiologists were frustrated
by the fact that the compound deteriorated too rapidly for
medical administration.2

The ultimate discovery of the stable adrenal gland extract
adrenalin is a story rife with intrigue and accusations. A name
was not assigned for this substance until John J. Abel, a pro-
fessor of pharmacology at Johns Hopkins, and Albert C.
Crawford, of the Bureau of Animal Industry, Department of
Agriculture, Washington, D.C., prepared crude adrenal
extracts in 1897 and called them epinephrin.4 Abel selected
this name because Viennese anatomist Joseph Hyrtl suggest-
ed that epinephris would be the best name for the suprarenal
capsule.

Abel’s method of isolating epinephrin was presented in a
paper before the Association of American Physicians on May
6, 1897, with a more complete description printed in the July
1897 issue of the Johns Hopkins Medical Bulletin. These
papers form the basis for the claim that Abel “isolated the
first hormone.”5

Figure 2: Taka-Diastase sold under domestic
sales license granted by Dr. Takamine
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chemist in the Department of Agriculture and Commerce,
studying Japan’s paper, indigo and sake industries with a
view toward improving them and exploring their future
potential.2 In recognition of the rare talent of this scientist,
Japan assigned Takamine as a commissioner to the 1884
New Orleans World’s Industrial and Cotton Centennial
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the Tokyo Artificial Fertilizer Company, the first super-phos-
phate fertilizing plant works to supply fertilizer to rice farmers.4

TAKAMINE’S AMERICAN VENTURE
Anxious for their daughter and son-in-law to return to

the United States, Colonel and Mrs. Hitch informed
Takamine that a large Chicago distillery was interested in
one of his patented methods that used a powerful starch-
digesting enzyme, Taka-Diastase (see Figure 2). Taka-Dia-
stase was derived from a process that grew aspergillus fungus,
called taka-koji (or taka-moyashi in Japanese) on mois-
tened wheat bran.5 At the time, all whiskey and grain alcohol
was made from starch that was first converted into sugar by
means of barley-derived malt diastase and was finally
converted into alcohol with the use of yeast. The manufac-
ture of barley-derived malt diastase took at least six months
for extraction, while Takamine’s wheat bran diastase was
prepared in forty-eight hours.2

Recognizing the American fondness for distilled spir-
its, Takamine introduced the methods of Japanese sake
manufacturing to the American brewing industry. The
Peoria, Illinois, distillery where he worked manufactured an
affordable new whiskey that Takamine named Bonzai.4

Taka-Diastase was also used for the production of pectin,
textiles and bread, and it became a popular relief for
indigestion.

In 1894, Takamine received patent approval for Taka-
Diastase, the first microbial enzyme manufactured in the
U.S.4 Following a fire of suspicious origin, the company was
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introduction.1 With the advent of Taka-Diastase in Japan,
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After World War I, the company acknowledged
Takamine’s contribution by appointing him president of
the Sankyo Pharmaceutical Company in Tokyo.7

THE DISCOVERY OF ADRENALIN
The isolation of adrenalin is without doubt Jokichi

Takamine’s most noteworthy contribution to medicine
and humanity. Originally described by Thomas Addison,
the physiologic effect of the suprarenal glands was stud-
ied in 1893 by George Oliver, a Harrogate physician, and
by Edward Schäfer, professor of physiology at University
College London.8 Oliver and Schäfer observed that the
administration of large doses of adrenal extract was fatal
to rabbits, but intravenous injection of the aqueous or
glycerol extract of the adrenal gland resulted in an
increase in arterial pressure.5

The hemostatic properties of the aqueous extract of
the suprarenal capsule were identified by Bates in 1894,
followed by Scymonowicz and Cybulski’s confirmation

that the injection of suprarenal extract caused a rise in blood
pressure.9 Recognizing the potential therapeutic value of
adrenal extract in a pure state, physiologists were frustrated
by the fact that the compound deteriorated too rapidly for
medical administration.2

The ultimate discovery of the stable adrenal gland extract
adrenalin is a story rife with intrigue and accusations. A name
was not assigned for this substance until John J. Abel, a pro-
fessor of pharmacology at Johns Hopkins, and Albert C.
Crawford, of the Bureau of Animal Industry, Department of
Agriculture, Washington, D.C., prepared crude adrenal
extracts in 1897 and called them epinephrin.4 Abel selected
this name because Viennese anatomist Joseph Hyrtl suggest-
ed that epinephris would be the best name for the suprarenal
capsule.

Abel’s method of isolating epinephrin was presented in a
paper before the Association of American Physicians on May
6, 1897, with a more complete description printed in the July
1897 issue of the Johns Hopkins Medical Bulletin. These
papers form the basis for the claim that Abel “isolated the
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Figure 2: Taka-Diastase sold under domestic
sales license granted by Dr. Takamine
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In 1898, Abel’s teaching assistant, Thomas Bell Aldrich,
left Johns Hopkins to join the Biological Laboratory of the
Scientific Division of Parke-Davis and Company in Detroit.
In the August 1901 issue of the American Journal of Physi-
ology, Aldrich wrote that he had isolated a small quantity of
adrenalin; however, at the January meeting of the Society
of Chemical Industry in that same year, Takamine had pre-
sented a preliminary paper on the subject – before Aldrich’s
work was completed. Unlike Abel, Takamine had not pub-
lished any progress reports until after he applied for a
patent and a trademark.5 None of Abel’s epinephrin extracts
behaved physiologically like adrenalin.8 Sir Henry Dale,
working in the Wellcome Physiological Research Laboratories,
argued that Abel’s epinephrin was physiologically distinct
from Takamine’s adrenaline.5 The challenge for Dr. Takamine
was to isolate the active ingredient in a pure, stable form
for medical use. In 1927, Abel wrote in Science:

After I had completed [the investigations described in
Zeitschrift] and while I was still endeavoring to improve
my process, I was visited one day in the fall of 1900 (as
I recall it) by the Japanese chemist, J. Takamine, who

examined with great interest the various compounds
and salts of epinephrine that were placed before him.
He inquired particularly whether I did not think it possi-
ble that my salts of epinephrine could be prepared by
a simpler process than mine.5

In his review of the chemical nature of epinephrine
(the spelling of which acquired the terminal “e” in the
U.S. primarily on an etymological basis, which became the
common spelling after 19208), Walter Hartung para-
phrased Abel and wrote, “Takamine returned to his own
laboratory, prepared concentrated extracts of the glands
and by the addition of ammonia (the base employed
by Abel in precipitating his epinephrine) obtained burr-like
clusters of crystals.”5 Dr. Takamine wrote about the prepa-
ration of adrenalin, saying:

[It] is accomplished by disintegrating the suprarenal
glands of sheep and oxen, extracting them in water
which has been rendered weakly acid by the addition
of a few drops of acetic or hydrochloric acid, at 95° C.
The solid residue is pressed and re-extracted. The
liquid is then filtered and then concentrated by
evaporation. Alcohol is then added until no further
precipitation exists. The filtrate is then evaporated in
vacuo and treated with ammonia or ammonium chlo-
ride or sodium hydrate until the solution is distinctly
alkaline. Adrenalin crytallises out in the course of a
few hours and may be purified by dissolving in acid
and re-precipitating.9

Takamine extracted the fat and removed the protein
in a method similar to Abel’s, but precipitated the active
principle with ammonia after he made his concentrated
extract with acidified water.5 Succeeding where Abel and
Otto von Furth had failed, Takamine, assisted by Keizo
Unenaka, isolated the active principle of the suprarenal
glands in his laboratory on East 103 Street in New York City.4

Takamine’s biographer, Kiyoshi Kawakami, wrote: “As their
goal seemed nearer they made themselves virtual prisoners
in the laboratory where they toiled day and night with no
rest or relaxation. Imagine their joy when Nature at last
bowed to their persistent onslaughts and flung open the
door behind which lay the long sought secret for human
well-being. Adrenalin had been discovered.”2

Parke-Davis and Company applied for a patent on
November 5, 1900, under the trademark proprietary name
Adrenalin, receiving approval on April 16, 1901.5 (Adrenalin
is now sold under the generic name epinephrine.) John J.
Abel felt “scooped and duped.”4 Abel acknowledged
Takamine’s work, but he asserted that the product was
not pure and that the chemical formulas proposed by
Takamine (C10H15NO3) and Aldrich (C9H13NO3) were both

incorrect.4 In his article titled, “On the decomposition
products of epinephrin hydrate,” Abel reported the formula
of C10H13NO3.

5 Abel was proven incorrect when Aldrich’s
formula for Adrenalin (C9H13NO3) was finally confirmed in
1946.10 The Parke-Davis product originally isolated by
Takamine was actually a mixture of epinephrine and nor-
epinephrine, a precursor of epinephrine.4 At the time,
Takamine’s Adrenalin was utilized for hemostasis, cardiac
stimulation, morphine and opium poisoning, circulatory
failure, some cases of deafness and hay fever.2

The formal announcement of Takamine’s discovery
was made public at a medical conference held at Johns
Hopkins University in 1901.2 His achievement received
international recognition recorded in countless letters of
congratulations and gratitude from scientists, physicians
and patients. Dr. Takamine was appointed Doctor of
Chemical Engineering in 1899 and Doctor of Pharmacology
in the Imperial University of Japan in 1906.3 The Emperor
of Japan recognized Takamine’s feat by conferring the
Order of the Rising Sun upon the chemist.4

But not everyone was thrilled by Takamine’s accom-

plishment. A lawsuit was filed in 1911 by H. K. Mulford, a
rival pharmaceutical company, challenging the patent on
the grounds that it was a natural product and therefore
unpatentable.11 The court explained that compounds iso-
lated from nature are patentable, saying,

Even if it were merely an extracted product without
change, there is no rule that such products are not
patentable. Takamine was the first to make it
[adrenaline] available for any use by removing it from
the other gland-tissue in which it was found, and,
while it is of course possible logically to call this
purification of the principle, it became for every
practical purpose a new thing commercially and
therapeutically. That was a good ground for a
patent.11

Takamine’s Adrenalin quickly became an essential and
celebrated addition to medical pharmacology. The most
celebrated beneficiary of Takamine’s discovery was Gene
Tunney, nicknamed “The Fighting Marine,” the only

boxer to defeat Jack Dempsey twice. In a letter dated
March 22, 1924, a year in which he had twelve professional
bouts, Tunney wrote: “Many a time I have used it (Adrenalin
Chloride) and many a time it has turned almost sure defeat
into victory for me by stopping the flow of blood and
enabling me to see and breathe freely.”2 In 1929, The New
York Times reported, “It is said that adrenalin has revived
about fifty thousand persons who had been pronounced
dead by physicians.”12

TAKAMINE’S “GIFT” OF SAKURA
Beyond his accomplishments as a chemist, Jokichi

Takamine is characterized by Kawakami as a “genial and
generous…man of affairs” and an “unofficial ambassador,”
exhibited by his support of public undertakings in Japan
and the United States.2 Following the Russo-Japanese War, a
wave of migrant Japanese laborers to the Pacific Coast pro-
voked anti-Asian sentiment, spearheaded by organized labor
in California. Takamine was genuinely concerned about the
political and cultural rift between the two nations, acknowl-
edging the cultural and social barriers that existed and

seeking to bring the people of Japan and the United States
closer together through understanding, appreciation and
cooperation.2

In 1909, American travel writer Eliza Ruhamah Scidmore,
enchanted by Japanese aesthetics and styles, tried to
secure funding for the purchase of Japanese cherry trees to
be planted in Potomac Park in Washington, D.C. Only a
month after William Howard Taft’s inauguration, Mrs. Scid-
more sent a note to the new First Lady, Helen Herron Taft,
outlining her new plan.13 On April 8, 1909, when Mrs. Taft
announced her plan to plant Japanese cherry trees in
Washington D.C.’s Potomac Park, Dr. Takamine was in the
Capitol visiting the Japanese consul. He asked First Lady
Taft if she would accept a donation of 2,000 trees to fill out
the area, in the name of the city of Tokyo. (In Japan, the
flowering cherry tree or Sakura, is equated with evanescence
of human life.14) He generously funded this gift through
profits from the commercial production of Taka-Diastase
and Adrenalin. On March 27, 1912, First Lady Taft and the
Viscountess Chinda, wife of the Japanese Ambassador,

“Beyond his accomplishments as a chemist, Jokichi Takamine is characterized
by Kawakami as a ‘genial and generous…man of affairs’…”
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planted the first two Yoshino cherry trees on the northern
bank of the Tidal Basin, about 125 feet south of what is now
Independence Avenue, SW.13

Takamine was also responsible for the Japanese cherry
trees planted in Claremont Park on the Hudson in New York
City. Located between Riverside Church and International
House opposite Grant’s tomb, Claremont Park, also known
as Sakura Park, owes its name to the more than 2000 cherry
trees delivered to parks in New York City from Japan in 1912.2

Determined to bridge the cultural and societal gaps
between Japan and America, Takamine became the moving
force in the organization of the Nippon Club in 1905, the
Japan Society in 1907 and the Japanese Association of
New York in 1914 – all dedicated to mutual aid, cooperation
and understanding between Americans and the Japanese.
Dr. Takamine felt that when people cooperate in the
advancement of a common interest, a much broader under-
standing and friendship will develop, in direct contrast with
the impersonal channels of diplomatic relations.2

Even though Takamine supported the Allied cause and
was married to an American woman, the existing laws pre-
vented him from becoming a U.S. citizen. Still, the remark-
able commercial success of Taka-Diastase and Adrenalin
provided Takamine with the means to establish the Interna-
tional Takamine Ferment Company of New York and the
Takamine Laboratory of Clifton, New Jersey. One of the
young scientists at the Clifton laboratory was Selman Waks-
man, the biochemist who was awarded the Nobel Prize in
Physiology of Medicine in 1952 for his discovery of strepto-
mycin, the first antibiotic effective against tuberculosis.1

REQUIEM FOR A SCIENTIST, AMBASSADOR
AND SAVIOR

On July 22, 1922, Jokichi Takamine died at age 68, fol-
lowing hospitalization at Lenox Hill Hospital in New York
City, from complications of heart and kidney disease.3,15

The body was taken to Dr. Takamine’s home in Passaic, New
Jersey, for 24 hours and was then moved to the Nippon
Club in New York, where a memorial service was held in the
evening.3 An American and a Japanese flag adorned his
breast, symbolizing his efforts to cement the friendship of the
two nations.16 When giving his eulogy, John H. Finley uttered
the prophetic words, “Time will dim the memory of his face,
but it will only multiply his service to mankind, for wherever
the substances of his discovery are used to assist a surgeon
or a physician there will be Dr. Takamine present.”2

On July 25, a solemn cortege moved Takamine’s body
to St. Patrick’s Cathedral for a Catholic funeral, prior to
interment at Woodlawn Cemetery in an elaborate crypt
that depicts Mt. Fuji.1 (Six weeks prior to his death,
Takamine renounced Buddhism, the religion of his birth,
and embraced Catholicism, believing it to be a religion of
“authority and revelation.”17)

Jokichi, Jr., the elder son, assumed responsibility for
the Takamine Laboratory in Clifton, New Jersey. After his
brother’s accidental death in 1930, Eben Takashi took
control of the Takamine Corporation, a subsidiary of
Sankyo Pharmaceutical Company, until his death in 1953,
when it was sold to Miles Laboratories.1

Takamine’s materials were moved from the Miles Lab-
oratories Archives in 1996 to The Great People of Kanazawa
Memorial Museum in Japan.1 Featured on display are
evening clothes worn by Takamine and his wife Caroline,
while original correspondence and Takamine’s death
mask are kept in storage. Takamine’s personal effects,
including his desk and portraits, are preserved at the
Sankyo development center in Shinigawa, Tokyo.1 On the
100th anniversary of Takamine’s birth, the City of Kanazawa
in Japan hosted a four-day celebration, highlighted by a
speech presented by Parke-Davis’ Homer Fritsch, lauding
Takamine for his discoveries and international humanitar-
ian interests.18

Kiyoshi Kawakami eloquently wrote: “Brilliant in public
career, successful in business enterprise, happy in home
life, Takamine – scientist, chemist, man of affairs, seeker
of Nature’s secrets in the interest of human welfare, unof-
ficial diplomat working for the promotion of international
friendship – might, as his soul departed from his physical
existence to merge with the greater soul of Eternity, well
have sung with Lowell [these words from his poem “An
Epistle to George William Curtis”]2:

And Death is beautiful as feet of friend Coming with
welcome at our journey’s end.19

Robert M. Klein, MD, is an Assistant Clinical Professor
in the Department of Pediatrics, Division of Allergy &
Clinical Immunology, Columbia University College of
Physicians & Surgeons, New York, NY. He proudly notes
that he was raised in Passaic, NJ, within a few blocks of
Jokichi Takamine’s home and he practices allergy-immunol-
ogy in Clifton, NJ, near the site of the Takamine Labora-
tory. The author would like to acknowledge Dr. Sheldon

Cohen (National Institute of Allergy and Infectious
Diseases) for his sage guidance, Eleanor Cohen (Med-
ical Librarian, Health Sciences Library, St. Joseph’s
Regional Medical Center) for her research assistance,
Dr. B. Robert Feldman (Columbia University College of
Physicians & Surgeons) for his skilled photography and
Mr. Howard Serber for his technical assistance.
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The relationship between doctors and patients can be
quite complex. Certainly, a strong doctor-patient bond
relies on the physician’s ability to provide comprehensive
medical care and to speak with clarity and to listen with
empathy, but that’s not enough.

In order to build a relationship that meets patients’
needs and sustains a successful medical practice, it is critical
that all healthcare providers consider the “smaller,” yet
no-less-important, things that can make or break the
doctor-patient relationship.

In my experience as a broadcaster and communication
consultant and coach, I have had the opportunity to
engage people in focus groups, on television programs
and through discussions regarding what they like
and don’t like about their doctor-patient rela-
tionships. Following are some of the comments
that I’ve heard over and over again that illustrate
why quality patient care involves high levels
of customer service.

My doctor is spread too thin. It takes
forever to get an appointment, and
then I have to wait too long in the waiting room.

You must be fully aware of the amount of time your
patients wait for an appointment and then sit in the waiting
room. If it is routinely “too long,” then you’ve got major
cracks in the foundation of your doctor-patient relationship.
Even if a patient chooses to put up with this poor office
management, he or she will naturally approach your final
entrance into the examination room with negativity. It’s
understandable that you need volume to make a good living,
but there comes a point when the number of patients you

have gets in the way of providing superior patient service.
Examine your wait time and adjust your schedule, hours
and load, so you are not overburdened, and your patients
are not kept waiting.

When I go to my doctor, it’s like an assembly
line. There’s no personalized service.

Many people have told me that they feel
there isn’t much difference between going
to their physicians and going to a bakery.
It’s important that you and your staff know
that a lot of people feel this way. I am not
saying that bakeries should make people
feel like a number either, but obviously the
stakes are a lot higher when you are talking
about people’s health as compared to a
jelly donut. It’s not difficult to solve this
problem with simple, but important,

changes in the way your office staff greets and processes
each patient. As we’ll see later in this article, your staff has
a key role to play in the way your patients view your practice.

My doctors don’t have convenient hours. I can’t understand
why my doctors do not offer office hours on Saturdays
and Sundays. And why is it that a group practice can’t
offer evening hours on a regular basis? Sometimes I have
to take off work to get an appointment.

The concept of patient “service” implies that you are
making it easier or more convenient for the person you
are trying to satisfy. In fact, as an earlier issue of MDAdvisor
noted, with the proliferation of retail health clinics that
are popping up in major pharmacies and discount stores,

the American Association of Family Physicians has recently
encouraged its member doctors to compete by expanding
their office hours and offering same-day appointments.1

If your office is closed on both Saturday and Sunday,
you’re losing patients. Additionally, you might re-think the
practice of closing on Wednesdays also.
If you are in a group practice, you should
be offering enough evening and week-
end hours to handle your patients’ needs.
Perhaps you can offer more hours by
hiring trained staff, such as physician
assistants, who can offer routine care
without your constant supervision. Set-
ting your office hours is a business
decision. But the choices you make affect not only
your business, but your personal relationship with your
patients as well.

I always feel rushed at the office, as if my doctor doesn’t
have enough time to see me.

This is a very common complaint from many people.
The response from the medical community usually points
to the demands of managed care. But I ask all physicians
to honestly consider if hurried examinations are really
only about managed care’s effect on making ends meet.
Did you really take that much more time with patients

before managed care? I don’t know the answer; I am just
asking.

I wish my doctor would go the extra mile and explain refer-
rals and other procedures to me.

This complaint is tied to that “rushed” feeling.
Fact is, you can save a ton of time by going that
“extra mile” up front and explaining refer-
rals and procedures with patients at the time
of their initial visit. You don’t have to take up
valuable time doing this yourself, but make
sure you assign that role to a staff member.
If you don’t, your staff will lose untold time
responding to the numerous calls from

patients trying to make sense of things after their office visits.

Without even a simple “hello,” the office staff usually throw
the sign-in sheet at me and/or ask for my insurance infor-
mation and co-pay.

We know there are forms to fill out and the co-pay issue
has to be resolved, but common courtesy requires that a
personal greeting comes before paperwork. I’ve even dealt
with office staff who do their paperwork or talk on the
phone while handing me the forms. This is unacceptable. I
have always stressed the importance of eye contact; this is
important, not just for the physicians, but for the staff as

By Steve Adubato, PhD

“Connecting with
patients involves a lot
more than the few
minutes you spend
with them in the

examination room.”

IMPROVING THE COMPLEX
DOCTOR-PATIENT RELATIONSHIP
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well. We are all busy, and I am sure there is a lot of paper-
work that must get done while patients are checking in, but
insist that your staff stop what they are doing to make eye
contact, smile and offer a warm greeting before getting
down to business. The payoff is huge.

The doctor’s staff hides behind this little window that they
crack open when I need to talk to them. It’s humiliating.

This makes no sense. It’s just not necessary to make
people talk loudly about their ailments through a little
opening in the reception window. It is embarrassing to have
to do this in front of the other patients in the waiting room.
It is unprofessional on the part of the staff to force this sit-
uation. There has to be a better way. Perhaps every patient
can be greeted by a friendly staff person who stands up,
opens the window fully and leans forward to speak and listen.
This is a simple solution to a very common problem.

My doctor’s office is filthy.
I’m sure this complaint is the exception, but I do hear it

often enough to consider it a problem. There is clearly no
excuse for a dirty or even cluttered office. It is important to
keep in mind that taking a few minutes throughout the day
to empty garbage cans, wipe down the bathrooms and
neatly stack magazines can make all the difference in the
perception of how clean or dirty your office may be. Often
clutter can be perceived as lack of cleanliness. Encourage
your team to “own” the office space and to treat it as if it
were their own home. When you have guests coming over
(a.k.a. patients in this case) don’t you always straighten up
a bit? The same rule applies here.

It would be great to get a call from the
doctor or the staff a day or so after my
visit to see how I am doing.

My doctor’s staff does this, and I
appreciate it. When recommending the
doctor to family or friends, this is one
thing I always mention. It is a great
practice, and there is really no reason

why all doctors shouldn’t do it. It’s about organization
and time management and making it a priority to let your
patients know that you really care.

So there you have it. Connecting with patients involves
a lot more than the few minutes you spend with them in
the examination room. It starts from the moment they call
your staff asking for an appointment and continues even
after they leave your office. With proper planning and an
adequately trained office staff, you can build a relationship
with your patients that will meet their individual needs
and strengthen your medical practice.

Steve Adubato, PhD, is a four-time Emmy Award-
winning anchor for Thirteen/WNET (PBS) who is also a
media analyst for MSNBC. He is a motivational speaker
and Star-Ledger columnist who has written extensively
on doctor-patient communication.

1 Alexis, F. (2008, Spring). No lines, no waiting: Retail health
clinics are here. MDAdvisor 1(2), 16-21.

The fact that cultural diversity is a widespread phenomenon
can hardly be debated. The nomination of Barack Obama
as the Democratic Party candidate for President of the
United States, for example, is reflective of profound
transformational forces in our country. This growing
diversity in the population has had an impact on health-
care as well. Unfortunately, disparities between different
groups of people in terms of healthcare outcomes and
delivery have been well documented.1 Cultural differences –
and the need to deal with them – affect physicians as well
as patients. Among the rationales urged by proponents
of “cultural competency” is the need “to decrease the
likelihood of liability/malpractice claims.”2 In large part,
this proposition is self-evident.

Liability may result not only from malpractice breaches in
the standard of care but also because of violations of several
federal laws based on anti-discrimination principles to
ensure access to medical services for limited-English-pro-
ficient persons.3 While a thorough discussion of these
federal laws is beyond the scope of this article, it should be
recognized that liability for such violations may result in the
entry of an injunction, a regulatory penalty or, in some limit-
ed instances, monetary damages from a private civil lawsuit.

CULTURAL
COMPETENCY
AND MEDICAL
MALPRACTICE
RISK:
TRANSFORMATIONS IN THE STANDARD OF CARE?

By John Zen Jackson, Esq. and Prachie T. Narain

Nonetheless, it is clear that malpractice risk management is
intertwined with the development of cultural competence.

BACKGROUND AND DEFINITIONS
In 1986, the United States Department of Health and

Human Services established the Office of Minority Health
(OMH). In 1994, the OMH was directed by Congress to
develop the capacity of healthcare professionals to address
the cultural and linguistic barriers to healthcare delivery
and to increase access to healthcare for limited-English-
proficient people.4 This federal agency defined the term
“culture” as “integrated patterns of human behavior that
include the language, thoughts, communications, actions,
customs, beliefs, values, and institutions of racial, ethnic,
religious, or social groups.”5 The term “competence” was
defined as “the capacity to function effectively as an indi-
vidual and an organization within the context of the cultural
beliefs, behaviors, and needs presented by consumers and
their communities.”5

New Jersey took the lead in addressing these issues.6

When it enacted the requirement that New Jersey physicians
receive training in cultural competency, the Legislature
found disparities in healthcare stemming from racial and
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well. We are all busy, and I am sure there is a lot of paper-
work that must get done while patients are checking in, but
insist that your staff stop what they are doing to make eye
contact, smile and offer a warm greeting before getting
down to business. The payoff is huge.

The doctor’s staff hides behind this little window that they
crack open when I need to talk to them. It’s humiliating.

This makes no sense. It’s just not necessary to make
people talk loudly about their ailments through a little
opening in the reception window. It is embarrassing to have
to do this in front of the other patients in the waiting room.
It is unprofessional on the part of the staff to force this sit-
uation. There has to be a better way. Perhaps every patient
can be greeted by a friendly staff person who stands up,
opens the window fully and leans forward to speak and listen.
This is a simple solution to a very common problem.

My doctor’s office is filthy.
I’m sure this complaint is the exception, but I do hear it

often enough to consider it a problem. There is clearly no
excuse for a dirty or even cluttered office. It is important to
keep in mind that taking a few minutes throughout the day
to empty garbage cans, wipe down the bathrooms and
neatly stack magazines can make all the difference in the
perception of how clean or dirty your office may be. Often
clutter can be perceived as lack of cleanliness. Encourage
your team to “own” the office space and to treat it as if it
were their own home. When you have guests coming over
(a.k.a. patients in this case) don’t you always straighten up
a bit? The same rule applies here.

It would be great to get a call from the
doctor or the staff a day or so after my
visit to see how I am doing.

My doctor’s staff does this, and I
appreciate it. When recommending the
doctor to family or friends, this is one
thing I always mention. It is a great
practice, and there is really no reason

why all doctors shouldn’t do it. It’s about organization
and time management and making it a priority to let your
patients know that you really care.

So there you have it. Connecting with patients involves
a lot more than the few minutes you spend with them in
the examination room. It starts from the moment they call
your staff asking for an appointment and continues even
after they leave your office. With proper planning and an
adequately trained office staff, you can build a relationship
with your patients that will meet their individual needs
and strengthen your medical practice.

Steve Adubato, PhD, is a four-time Emmy Award-
winning anchor for Thirteen/WNET (PBS) who is also a
media analyst for MSNBC. He is a motivational speaker
and Star-Ledger columnist who has written extensively
on doctor-patient communication.

1 Alexis, F. (2008, Spring). No lines, no waiting: Retail health
clinics are here. MDAdvisor 1(2), 16-21.

The fact that cultural diversity is a widespread phenomenon
can hardly be debated. The nomination of Barack Obama
as the Democratic Party candidate for President of the
United States, for example, is reflective of profound
transformational forces in our country. This growing
diversity in the population has had an impact on health-
care as well. Unfortunately, disparities between different
groups of people in terms of healthcare outcomes and
delivery have been well documented.1 Cultural differences –
and the need to deal with them – affect physicians as well
as patients. Among the rationales urged by proponents
of “cultural competency” is the need “to decrease the
likelihood of liability/malpractice claims.”2 In large part,
this proposition is self-evident.

Liability may result not only from malpractice breaches in
the standard of care but also because of violations of several
federal laws based on anti-discrimination principles to
ensure access to medical services for limited-English-pro-
ficient persons.3 While a thorough discussion of these
federal laws is beyond the scope of this article, it should be
recognized that liability for such violations may result in the
entry of an injunction, a regulatory penalty or, in some limit-
ed instances, monetary damages from a private civil lawsuit.

CULTURAL
COMPETENCY
AND MEDICAL
MALPRACTICE
RISK:
TRANSFORMATIONS IN THE STANDARD OF CARE?

By John Zen Jackson, Esq. and Prachie T. Narain

Nonetheless, it is clear that malpractice risk management is
intertwined with the development of cultural competence.

BACKGROUND AND DEFINITIONS
In 1986, the United States Department of Health and

Human Services established the Office of Minority Health
(OMH). In 1994, the OMH was directed by Congress to
develop the capacity of healthcare professionals to address
the cultural and linguistic barriers to healthcare delivery
and to increase access to healthcare for limited-English-
proficient people.4 This federal agency defined the term
“culture” as “integrated patterns of human behavior that
include the language, thoughts, communications, actions,
customs, beliefs, values, and institutions of racial, ethnic,
religious, or social groups.”5 The term “competence” was
defined as “the capacity to function effectively as an indi-
vidual and an organization within the context of the cultural
beliefs, behaviors, and needs presented by consumers and
their communities.”5

New Jersey took the lead in addressing these issues.6

When it enacted the requirement that New Jersey physicians
receive training in cultural competency, the Legislature
found disparities in healthcare stemming from racial and
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sexual biases and determined that the public interest
would be served by requiring medical professionals to
receive training in “the provision of culturally competent
health care as a condition of licensure to practice medicine
in New Jersey.”7 For physicians licensed prior to March
2005 and who had not received such instruction during
medical school, the training required by the statute was to
be obtained through continuing medical education (CME)
within a three-year period. The Legislature did not define
“cultural competency” but directed the State Board of
Medical Examiners (BME) to promulgate regulations with
the requirements for such physician training.

In the regulation that went into effect as of April 7, 2008,
the BME stated that medical school coursework or CME
instruction of at least six hours’ duration would satisfy the
cultural competency training requirement if it had the fol-
lowing characteristics:
1 — A context for the training; common definitions of cultural
competence, race, ethnicity and culture; and tools for self-
assessment
2 — An appreciation for the traditions
and beliefs of diverse patient populations
at multiple levels – as individuals, in fam-
ilies and as part of a larger community
3 — An understanding of the impact
that stereotyping can have on medical
decision-making
4 — Strategies for recognizing patterns
of healthcare disparities and eliminating
factors influencing them
5 — Approaches to enhance cross-
cultural clinical skills, such as those relating to history taking,
problem solving and patient compliance
6 — Techniques to deal with language barriers and other
communication needs, including working with interpreters8

THE ROLE OF COMMUNICATION IN THE MALPRACTICE
RISK MATRIX

The literature supports the notion that good communi-
cation, together with rapport, helps avoid malpractice lawsuits.9

There is, of course, more to communication than the words
that are spoken. There is the tonality of the communication.
There also is the non-verbal body language component.
Many adhere to the axiom that one “cannot not communi-
cate.”10 The perception by the patient of an “attitude” on
the part of the physician, for example, can create an addi-

tional barrier. Thus, effective communication between
physician and patient becomes quite complex.

This complexity is seen in several areas of manifest
risk caused by the absence of effective communication in
a clinical setting. Among others, these include:
1 — Taking a relevant history and reviewing symptoms for
purposes of diagnosis
2 — Giving instructions during examinations
3 — Gaining consent to medical procedures
4 — Discussing treatment options and alternative therapies
5 — Explaining drug regimens and advising about poten-
tial side effects
6 — Giving lab and test results
7 — Participating in childbirth

When a physician cannot understand a patient due to
cultural barriers arising from language or different customs
and perceptions on the part of the patient, the result may
be delayed, incorrect or improper medical care. An incorrect
diagnosis may be based on partial or incorrect information.
Necessary diagnostic tests may not be ordered. This all

has an obvious malpractice risk in the
event of injury. On the other hand,
physicians may rely on batteries of expen-
sive, time-consuming and often unnec-
essary tests to fill a language gap and
in an effort to avoid liability.

A patient’s withholding of infor-
mation regarding medical history or
symptoms can be a defense – whether
complete or partial – to a malpractice
claim.11 However, it must be a deliberate

withholding and not a simple non-disclosure of information.
It is the responsibility of the physician to determine what
information is germane and what questions need to be
answered.12

INTERPRETERS AND TRANSLATORS
When language is the principle issue, the communi-

cation process may paradoxically be compromised with the
use of an interpreter or translator. (Interpretation involves
spoken communication. Translation takes written information
in one language and changes it into another, preserving
the tone and meaning of the original.) The patient may
be reluctant to disclose information if a family member is
the interpreter, and the family member may interpret only
what he or she feels is important for the patient to hear.

This may be because of the age of
the other family member, a gender
difference or other issues. Hospital
interpreters have similar problems
– with limited medical knowledge
and often biases of their own, they
may be unclear or inaccurate in
their interpretations and translations, and their presence
may interfere with the development of a trusting bond
between physician and patient. Many hospitals use a tele-
phone service, sometimes called the “Language Line,”
through which interpreters are available for multiple lan-
guages, but for some patients, directing their comments
to a telephone feels unnatural and creates distance and
unease during their clinic encounter.

Guidance on the use of interpreters for effective com-
munication is available from federal resources.13 The Joint
Commission on Accreditation of Healthcare Organizations
(JCAHO) has standards addressing the communication
issues involved in providing care, treatment and services in a
manner that is conducive to the cultural, language and literacy
needs of individuals.14 JCAHO also makes resources and
guidance available.15 Some of the risk management steps
that should be kept in mind with regard to the use of
interpreters include the following:
1 — Determine whether the patient can participate in
decision-making in English by asking the patient if an
interpreter or translator is needed and documenting the
patient’s language and response.
2 — If the patient needs an interpreter or translator
and a family member is present, determine the patient’s
preference and the competency and suitability of the
proposed intermediary using the factors outlined in the
available federal guidance documents.
3 — If an interpreter or translator is used, document the
person’s name and relationship to the patient.

COMMUNICATION AND INFORMED CONSENT
The importance of communication is particularly

manifest not only in obtaining a patient’s consent but also
in assuring that it is an informed consent. If the patient can-
not understand the physician at all, a valid consent is
undoubtedly not present, and thus in the absence of an
emergency, the treatment is not authorized. Even if the
patient can partially but still inadequately understand
the physician, it is likely that there is no informed consent.

Informed consent requires the physi-
cian to disclose reasonable medical
treatment information relating to
potential risks versus benefits as well
as alternative therapies so that
patients may make informed choices
and decisions about their medical or

surgical management. As set forth in the standard New
Jersey jury charge regarding informed consent:

The doctor has a duty to explain, in terms understand-
able to the patient, what the doctor intends to do
before subjecting the patient to a course of treatment
or an operation. The purpose of this legal requirement
is to protect each person’s right to self-determination in
matters of medical treatment.16

There is no New Jersey case that looks at this principle in
the context of cultural and language differences. But issues
regarding informed consent can arise when a patient and
physician are not able to effectively communicate with
each other regarding personal preferences and vital health
information. The Oregon Supreme Court recognized this
in a different context: “[A] physician can mouth words to an
infant, or to a comatose person, or to a person who does not
speak his or her language but, unless and until such
patients are capable of understanding the physician’s point,
the physician cannot be said to have ‘explained’ anything
to any such person.”17 At the same time, the concept of
patient autonomy embodied in the law of informed consent
does not apply around the world. In some cultures, patients are
expected to be deferential to a physician’s authority.18 Indeed,
one commentator has made a challenging observation:

[B]y narrowly defining the scope of autonomy in terms
of Western values, and by monolithically applying a
Westernized notion of informed consent, health law and
bioethics deprive non-Western cultures of their right to
self-definition, and tend to devalue the notion of
autonomy. It is possible to advocate simultaneously
for respecting cultural difference and to recognize that
there exist universal moral values. One such universal
value is an individuals’ right to self-determination. The
point of self-determination in the medical context is
that the patient has a right to make a voluntary choice
about medical decision-making and treatment. It is not
that every patient must inculcate the Western notion
and expression of autonomy.19

“There are many things
that make up a person’s

cultural identity...
...spiritual traditions, diet
and nutrition, traditional
medical practices, family
traditions and attitudes
about illness and death.”
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sexual biases and determined that the public interest
would be served by requiring medical professionals to
receive training in “the provision of culturally competent
health care as a condition of licensure to practice medicine
in New Jersey.”7 For physicians licensed prior to March
2005 and who had not received such instruction during
medical school, the training required by the statute was to
be obtained through continuing medical education (CME)
within a three-year period. The Legislature did not define
“cultural competency” but directed the State Board of
Medical Examiners (BME) to promulgate regulations with
the requirements for such physician training.

In the regulation that went into effect as of April 7, 2008,
the BME stated that medical school coursework or CME
instruction of at least six hours’ duration would satisfy the
cultural competency training requirement if it had the fol-
lowing characteristics:
1 — A context for the training; common definitions of cultural
competence, race, ethnicity and culture; and tools for self-
assessment
2 — An appreciation for the traditions
and beliefs of diverse patient populations
at multiple levels – as individuals, in fam-
ilies and as part of a larger community
3 — An understanding of the impact
that stereotyping can have on medical
decision-making
4 — Strategies for recognizing patterns
of healthcare disparities and eliminating
factors influencing them
5 — Approaches to enhance cross-
cultural clinical skills, such as those relating to history taking,
problem solving and patient compliance
6 — Techniques to deal with language barriers and other
communication needs, including working with interpreters8

THE ROLE OF COMMUNICATION IN THE MALPRACTICE
RISK MATRIX

The literature supports the notion that good communi-
cation, together with rapport, helps avoid malpractice lawsuits.9

There is, of course, more to communication than the words
that are spoken. There is the tonality of the communication.
There also is the non-verbal body language component.
Many adhere to the axiom that one “cannot not communi-
cate.”10 The perception by the patient of an “attitude” on
the part of the physician, for example, can create an addi-

tional barrier. Thus, effective communication between
physician and patient becomes quite complex.

This complexity is seen in several areas of manifest
risk caused by the absence of effective communication in
a clinical setting. Among others, these include:
1 — Taking a relevant history and reviewing symptoms for
purposes of diagnosis
2 — Giving instructions during examinations
3 — Gaining consent to medical procedures
4 — Discussing treatment options and alternative therapies
5 — Explaining drug regimens and advising about poten-
tial side effects
6 — Giving lab and test results
7 — Participating in childbirth

When a physician cannot understand a patient due to
cultural barriers arising from language or different customs
and perceptions on the part of the patient, the result may
be delayed, incorrect or improper medical care. An incorrect
diagnosis may be based on partial or incorrect information.
Necessary diagnostic tests may not be ordered. This all

has an obvious malpractice risk in the
event of injury. On the other hand,
physicians may rely on batteries of expen-
sive, time-consuming and often unnec-
essary tests to fill a language gap and
in an effort to avoid liability.

A patient’s withholding of infor-
mation regarding medical history or
symptoms can be a defense – whether
complete or partial – to a malpractice
claim.11 However, it must be a deliberate

withholding and not a simple non-disclosure of information.
It is the responsibility of the physician to determine what
information is germane and what questions need to be
answered.12

INTERPRETERS AND TRANSLATORS
When language is the principle issue, the communi-

cation process may paradoxically be compromised with the
use of an interpreter or translator. (Interpretation involves
spoken communication. Translation takes written information
in one language and changes it into another, preserving
the tone and meaning of the original.) The patient may
be reluctant to disclose information if a family member is
the interpreter, and the family member may interpret only
what he or she feels is important for the patient to hear.

This may be because of the age of
the other family member, a gender
difference or other issues. Hospital
interpreters have similar problems
– with limited medical knowledge
and often biases of their own, they
may be unclear or inaccurate in
their interpretations and translations, and their presence
may interfere with the development of a trusting bond
between physician and patient. Many hospitals use a tele-
phone service, sometimes called the “Language Line,”
through which interpreters are available for multiple lan-
guages, but for some patients, directing their comments
to a telephone feels unnatural and creates distance and
unease during their clinic encounter.

Guidance on the use of interpreters for effective com-
munication is available from federal resources.13 The Joint
Commission on Accreditation of Healthcare Organizations
(JCAHO) has standards addressing the communication
issues involved in providing care, treatment and services in a
manner that is conducive to the cultural, language and literacy
needs of individuals.14 JCAHO also makes resources and
guidance available.15 Some of the risk management steps
that should be kept in mind with regard to the use of
interpreters include the following:
1 — Determine whether the patient can participate in
decision-making in English by asking the patient if an
interpreter or translator is needed and documenting the
patient’s language and response.
2 — If the patient needs an interpreter or translator
and a family member is present, determine the patient’s
preference and the competency and suitability of the
proposed intermediary using the factors outlined in the
available federal guidance documents.
3 — If an interpreter or translator is used, document the
person’s name and relationship to the patient.

COMMUNICATION AND INFORMED CONSENT
The importance of communication is particularly

manifest not only in obtaining a patient’s consent but also
in assuring that it is an informed consent. If the patient can-
not understand the physician at all, a valid consent is
undoubtedly not present, and thus in the absence of an
emergency, the treatment is not authorized. Even if the
patient can partially but still inadequately understand
the physician, it is likely that there is no informed consent.

Informed consent requires the physi-
cian to disclose reasonable medical
treatment information relating to
potential risks versus benefits as well
as alternative therapies so that
patients may make informed choices
and decisions about their medical or

surgical management. As set forth in the standard New
Jersey jury charge regarding informed consent:

The doctor has a duty to explain, in terms understand-
able to the patient, what the doctor intends to do
before subjecting the patient to a course of treatment
or an operation. The purpose of this legal requirement
is to protect each person’s right to self-determination in
matters of medical treatment.16

There is no New Jersey case that looks at this principle in
the context of cultural and language differences. But issues
regarding informed consent can arise when a patient and
physician are not able to effectively communicate with
each other regarding personal preferences and vital health
information. The Oregon Supreme Court recognized this
in a different context: “[A] physician can mouth words to an
infant, or to a comatose person, or to a person who does not
speak his or her language but, unless and until such
patients are capable of understanding the physician’s point,
the physician cannot be said to have ‘explained’ anything
to any such person.”17 At the same time, the concept of
patient autonomy embodied in the law of informed consent
does not apply around the world. In some cultures, patients are
expected to be deferential to a physician’s authority.18 Indeed,
one commentator has made a challenging observation:

[B]y narrowly defining the scope of autonomy in terms
of Western values, and by monolithically applying a
Westernized notion of informed consent, health law and
bioethics deprive non-Western cultures of their right to
self-definition, and tend to devalue the notion of
autonomy. It is possible to advocate simultaneously
for respecting cultural difference and to recognize that
there exist universal moral values. One such universal
value is an individuals’ right to self-determination. The
point of self-determination in the medical context is
that the patient has a right to make a voluntary choice
about medical decision-making and treatment. It is not
that every patient must inculcate the Western notion
and expression of autonomy.19

“There are many things
that make up a person’s

cultural identity...
...spiritual traditions, diet
and nutrition, traditional
medical practices, family
traditions and attitudes
about illness and death.”
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COMMUNICATION AND MEDICATION
There is a similar concern about communications

involving medication use and risk. Because of a cultural pre-
disposition, some patients do not ask for explanations from
their doctors when they are uncertain about a medication
regimen.20 Under the Learned Intermediary Doctrine, it is
not the pharmaceutical company but rather the physician
who is expected to relay information to patients and warn
them of potential risks after prescribing the appropriate
type and dose of drug, based on their medical expertise
and individual clinical assessment.21

Clearly, the inability to communicate presents a stark
malpractice risk.

PATIENT-CENTERED CARE
There are many things that make up a person’s cultural

identity. These include not only one’s country of origin and
language but also education, gender, spiritual traditions, diet
and nutrition, traditional medical practices, family traditions
and attitudes about illness and death.

For example, an Indian male of the Brahmin class
receives the “yajno pavitam” or “sacred thread,”
which is tied around the body during a religious
ceremony. This is worn continuously over the left
shoulder around the chest and tied at the waist.
It is symbolic of purity and commands respect.
The removal of what looks like a simple string in
preparation for surgery can be an offensive,
defiling and humiliating religious experience.

The underlying model of cultural competency is a patient-
centered approach to healthcare.22 Language and general
cultural differences are part of the figure-ground for this
“gestalt.” Providing patient-centered care means viewing
patients as individuals with unique experiences, not simply
as members of one ethnic group or another. Physicians
must put the individual in the foreground and specifically
ask each patient about his or her needs and preferences.
Physicians do not need to become cultural anthropologists.
While it is important to learn about culture-specific health-
care beliefs that may be common in patient populations, it
is equally important to understand the risks of stereotyping
based on cultural assumptions.

Dr. Robert Like of UMDNJ, among others, has con-
tributed to the development of mnemonics to assist in
dealing with cultural awareness issues.23 The ETHNIC
mnemonic, for example, consists of the following elements:

EXPLANATION — eliciting the patient’s explanation of
the problem
TREATMENT — inquiring what the patient has already
used to treat the condition, including herbal and other
nontraditional treatments
HEALERS — asking who else the patient has seen for
treatment
NEGOTIATION— discussing the kind of help the patient
wants
INTERVENTION — considering among pharmacological,
psychological, social, spiritual and educational choices
COLLABORATION — assessing who else the physician
needs to have the intervention work and be effective

THE PROFESSIONAL STANDARD OF CARE
A patient-centered approach in which the physician

seeks to look at the illness through the patient’s eyes is chal-
lenging in practical application. The reality of time con-
straints for patient encounters and limitations on funding,
personnel and facilities make this an ideal. It may be that
this will be a concept to which lip service is paid rather than

an actualized reality. Nevertheless, the mal-
practice issue requires closer analysis.

The professional standard of care against
which physicians are judged is an objective
one. Any subjective state of mind, attitude
or bias is not relevant to the central ques-
tion of appropriate care. Thus, one court
has stated:

Physicians may violate their ethical duties if they fail
to maintain the requisite clear and objective state of
mind – for example, if they work while intoxicated or
while their judgment is clouded by a relationship with
a patient. But if, despite their less than optimal
mental and emotional condition, their actual treat-
ment of a patient reflects the appropriate degree
of care, they cannot be held liable in negligence.24

Unless the treatment choice falls outside the standard
of care, the medical malpractice action is not likely to be
successful. Thus, even if the plaintiff can show that, but
for the patient’s race or ethnic background, the physician
would have chosen a different diagnostic approach that
would have been more likely to detect the condition and
permit preventive care, the patient will still lose if the
physician’s approach was also within the standard of care.

to or caused the injuries. The
impact of the cultural com-

petency regulation on mal-
practice liability ultimately will
be clarified in future litigation.

Developing trust, commu-
nication and understanding between people makes a differ-
ence in patient care. Physicians who are culturally educated
about their patients provide better treatment and decrease
the risk of error. In simple terms, cultural competency is
the ability to interact successfully with patients from various
ethnic and/or cultural groups. Ideally, healthcare providers
would obtain cultural information about a particular patient
and apply that knowledge in the course of his or her care,
appreciating cultural differences and individualizing treat-
ment decisions. The steps necessary to develop that skill
set and to obtain this information are not a legal matter.
However, the consequences of not getting the information
can lead to a legal process and entanglement in the courts.

John Zen Jackson is certified by the Supreme Court of
New Jersey as a civil trial attorney and is a principal of the
healthcare law firm Kalison, McBride, Jackson &Murphy, P.C.
in Warren, NJ. Prachie T. Narain is a graduate of Princeton
University and a fourth-year medical student at Dart-
mouth Medical School.
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“Developing trust,
communication and

understanding
between people

makes a difference
in patient care.”

LOOKING AHEAD
The long-term consequences of the cultural compe-

tency regulation are not totally clear. Physicians licensed
before March 2005 must complete six hours of training.
With the evolving changes in medical school curricula,
newly licensed physicians will need to demonstrate satis-
faction of the cultural competency requirement at the time
of initial licensure. The BME has acknowledged that while
the cultural awareness policy that was behind the rule
involved continuing exposure and commitment, the Board
was only promulgating a rule consistent with the legislative
mandate, adding, “Any requirement for continuing cultural
competency education would require a new proposal.”25

The legislative mandate that a person must have had
instruction in cultural competency either in medical
school prior to licensure or through continuing medical
education as a condition of relicensure raises a question
as to whether or not such knowledge will become part
of the “standard of care” and whether a doctor will have
the additional duty to act thereafter in a culturally compe-
tent manner. The definition of “medical malpractice” as
contained in the model jury instructions approved by the
New Jersey Supreme Court states that a person who is
engaged in the practice of medicine – whether as a general
practitioner or a specialist – represents that he or she “will
have and employ knowledge and skill normally possessed
and used by the average physician practicing [the] profes-
sion.”26 As a result of the statute and the BME regulation,
such “knowledge and skill normally possessed” by a
physician licensed in New Jersey may now include “cross-
cultural clinical skills, such as those relating to history taking,
problem solving and promoting patient compliance” as
well as “techniques to deal with language barriers and
other communication needs, including working with inter-
preters.”27

Physicians have an obligation to receive the training
required by the statute and its implementing regulation.
Whether that results in an expansion of the duty of care
for purposes of malpractice liability is unclear. There is vari-
ability in the case law as to whether or not a statute or
administrative regulation constitutes a standard of care.28

In some circumstances, a violation of a regulatory provi-
sion may provide evidence of the standard of care to be
considered by the jury together with other evidence of the
defendant’s negligence. Nonetheless, the jury must also
find that the regulatory violation substantially contributed
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COMMUNICATION AND MEDICATION
There is a similar concern about communications

involving medication use and risk. Because of a cultural pre-
disposition, some patients do not ask for explanations from
their doctors when they are uncertain about a medication
regimen.20 Under the Learned Intermediary Doctrine, it is
not the pharmaceutical company but rather the physician
who is expected to relay information to patients and warn
them of potential risks after prescribing the appropriate
type and dose of drug, based on their medical expertise
and individual clinical assessment.21

Clearly, the inability to communicate presents a stark
malpractice risk.

PATIENT-CENTERED CARE
There are many things that make up a person’s cultural

identity. These include not only one’s country of origin and
language but also education, gender, spiritual traditions, diet
and nutrition, traditional medical practices, family traditions
and attitudes about illness and death.

For example, an Indian male of the Brahmin class
receives the “yajno pavitam” or “sacred thread,”
which is tied around the body during a religious
ceremony. This is worn continuously over the left
shoulder around the chest and tied at the waist.
It is symbolic of purity and commands respect.
The removal of what looks like a simple string in
preparation for surgery can be an offensive,
defiling and humiliating religious experience.

The underlying model of cultural competency is a patient-
centered approach to healthcare.22 Language and general
cultural differences are part of the figure-ground for this
“gestalt.” Providing patient-centered care means viewing
patients as individuals with unique experiences, not simply
as members of one ethnic group or another. Physicians
must put the individual in the foreground and specifically
ask each patient about his or her needs and preferences.
Physicians do not need to become cultural anthropologists.
While it is important to learn about culture-specific health-
care beliefs that may be common in patient populations, it
is equally important to understand the risks of stereotyping
based on cultural assumptions.

Dr. Robert Like of UMDNJ, among others, has con-
tributed to the development of mnemonics to assist in
dealing with cultural awareness issues.23 The ETHNIC
mnemonic, for example, consists of the following elements:

EXPLANATION — eliciting the patient’s explanation of
the problem
TREATMENT — inquiring what the patient has already
used to treat the condition, including herbal and other
nontraditional treatments
HEALERS — asking who else the patient has seen for
treatment
NEGOTIATION— discussing the kind of help the patient
wants
INTERVENTION — considering among pharmacological,
psychological, social, spiritual and educational choices
COLLABORATION — assessing who else the physician
needs to have the intervention work and be effective

THE PROFESSIONAL STANDARD OF CARE
A patient-centered approach in which the physician

seeks to look at the illness through the patient’s eyes is chal-
lenging in practical application. The reality of time con-
straints for patient encounters and limitations on funding,
personnel and facilities make this an ideal. It may be that
this will be a concept to which lip service is paid rather than

an actualized reality. Nevertheless, the mal-
practice issue requires closer analysis.

The professional standard of care against
which physicians are judged is an objective
one. Any subjective state of mind, attitude
or bias is not relevant to the central ques-
tion of appropriate care. Thus, one court
has stated:

Physicians may violate their ethical duties if they fail
to maintain the requisite clear and objective state of
mind – for example, if they work while intoxicated or
while their judgment is clouded by a relationship with
a patient. But if, despite their less than optimal
mental and emotional condition, their actual treat-
ment of a patient reflects the appropriate degree
of care, they cannot be held liable in negligence.24

Unless the treatment choice falls outside the standard
of care, the medical malpractice action is not likely to be
successful. Thus, even if the plaintiff can show that, but
for the patient’s race or ethnic background, the physician
would have chosen a different diagnostic approach that
would have been more likely to detect the condition and
permit preventive care, the patient will still lose if the
physician’s approach was also within the standard of care.

to or caused the injuries. The
impact of the cultural com-

petency regulation on mal-
practice liability ultimately will
be clarified in future litigation.

Developing trust, commu-
nication and understanding between people makes a differ-
ence in patient care. Physicians who are culturally educated
about their patients provide better treatment and decrease
the risk of error. In simple terms, cultural competency is
the ability to interact successfully with patients from various
ethnic and/or cultural groups. Ideally, healthcare providers
would obtain cultural information about a particular patient
and apply that knowledge in the course of his or her care,
appreciating cultural differences and individualizing treat-
ment decisions. The steps necessary to develop that skill
set and to obtain this information are not a legal matter.
However, the consequences of not getting the information
can lead to a legal process and entanglement in the courts.

John Zen Jackson is certified by the Supreme Court of
New Jersey as a civil trial attorney and is a principal of the
healthcare law firm Kalison, McBride, Jackson &Murphy, P.C.
in Warren, NJ. Prachie T. Narain is a graduate of Princeton
University and a fourth-year medical student at Dart-
mouth Medical School.
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ways to maximize the benefit by taking steps now. Finally,
there are potential traps that can be minimized by plan-
ning early. This article will address these aspects of the new
Roth IRA provision.

WHY A ROTH IRA
The analysis of whether a Roth IRA is best for you can

be a complicated decision, and a full discussion of this
topic is beyond the scope of this article. However, in sum-
mary, Roth IRAs are often viewed as a favorable retirement
savings vehicle because the earnings in the Roth IRA, under
current law, are tax free, not tax deferred, as is applicable to
traditional IRAs (see below). No tax is paid when funds are
distributed from a Roth IRA. Additionally, unlike traditional
IRAs, there is no requirement that distributions begin at
age 70½. This can create significant estate planning benefits
by allowing larger amounts to accumulate in the Roth IRA
to be passed on to heirs.

OVERVIEW OF TRADITIONAL AND ROTH IRAS
There are primarily two types of IRAs: traditional IRAs

and Roth IRAs.

Features of Traditional IRAs

• Everyone can contribute (but not necessarily deduct)
to an IRA (assuming the contributor or a spouse has
earned income).

• Contributions may be deductible based on the par-
ticipant’s income and on whether or not that person
or the spouse participates in an employer-sponsored
retirement plan.

• Distributions are fully taxable except to the extent of
contributions that were not deducted.

• Distributions prior to age 59½ are generally subject to
penalties.

• Distributions must begin at age 70½.
• Rollover to a Roth IRA is an option if Modified Adjusted

Gross Income (MAGI) is $100,000 or less.

Features of Roth IRAs

• Contributions, when allowed, are not deductible.
• Contributions are limited to individuals with income

below certain levels.
• Distributions, including earnings, are not subject to tax.
• Distributions are not required at any age (by the original

account owner).

CURRENT RULES RELATING TO ROTH IRA
ROLLOVER PROVISIONS

Taxpayers who have traditional IRAs and who conclude,
after an analysis, that they are better off with a Roth IRA,
have been able to roll over their traditional IRAs to a Roth
IRA as long as their MAGI is $100,000 or less.

A rollover is considered a taxable distribution by the
IRS. Although there is no penalty associated with a rollover
(typically assessed on distributions prior to age 59½),
federal and possibly state income taxes are due on the
rollover. The income subject to tax will be the balance
which is rolled over, less any nondeductible contributions,
if applicable, made during the life of the IRA.

This results in a tax on previously deducted contribu-

tions and all earnings on the IRA accounts. Taxpayers who
roll over their traditional IRA to a Roth IRA do so because
they believe that the current tax costs are outweighed by
the prospect of future tax-free growth. The taxpayer might
project that he or she will be in a higher tax bracket in the
future or believe that the length of time of future tax-free

growth is long enough to justify the current tax costs.
As the calculation of the rollover income suggests,

any contributions made to the IRA, which were never pre-
viously deducted on the owner’s tax return, reduce the
income subject to tax upon the conversion. This will be
addressed later in this article.

NEW RULES RELATING TO ROTH IRA
ROLLOVER PROVISIONS

Effective in 2010, the MAGI limitation of $100,000 will
no longer apply, and taxpayers earning any level of income
can qualify for the rollover.

Additionally, for 2010 only, the reporting of the rollover
can be deferred to 2011 and 2012, allowing the taxpayer
to delay the payment of the federal tax on the rollover.
However, if a taxpayer so chooses, he or she can pay the
tax entirely in 2010. Those who believe that they will be in
a significantly higher tax bracket in 2011/ 2012 than in
2010 may consider this option.

PLANNING OPPORTUNITIES
Clearly, those who have traditional IRAs and who

wanted to roll over to a Roth IRA but were precluded from
doing so because of the $100,000 MAGI limit are now not
only free to do so starting in 2010, but can defer the tax
on their 2010 rollover for two years.

Additionally, once the Tax Increase and Reconciliation
Act of 2005 was passed, nondeductible contributions
have become more popular. Many high-income taxpay-
ers who were not able to deduct their IRA contribution
due to their income levels have made contributions on a

nondeductible basis.
The reason? These taxpayers have had levels of income

too high to make a Roth IRA contribution – in 2007, a
married individual with a MAGI of $166,000 was not eligible
to make a Roth IRA contribution. By making nondeductible
IRA contributions with the goal of converting in 2010,

they will be able to get the benefit of a Roth IRA and mini-
mize the tax bite of the Roth rollover.

As an example, if an individual makes a nondeductible
contribution of $5,000 to his or her traditional IRA during
2008, 2009 and 2010, his or her cumulative nondeductible
contributions would be $15,000. If the fair market value of
the IRA on the date of rollover in 2010 is $20,000, only the
earnings of $5,000 would be subject to income tax on the
rollover. For those individuals who have made nonde-
ductible contributions over a longer period of time, the tax
opportunity here could be greater.

A POTENTIAL TRAP LEADING TO AN
UNINTENDED OUTCOME

A taxpayer who has been using this strategy of making
nondeductible traditional IRA contributions with an eye to
roll over to a Roth IRA in 2010 may have set up a separate
account, perhaps with a different financial intuition, just for
this purpose. The same taxpayer may plan to roll over
only the particular IRA account that has been funded with
solely nondeductible contributions to minimize the tax on
the rollover.

However, there is an impact for those individuals who
have traditional IRAs comprised of both nondeductible and
deductible contributions. When rolling over any traditional
IRA to a Roth IRA, the IRS requires that the individual must
first aggregate all IRAs the taxpayer may have, not just the
ones that are funded with nondeductible contributions.
This is because every dollar of a distribution from a tradi-
tional IRA is deemed to be a combination of a distribution
from both nondeductible and deductible contributions,

regardless which IRA account is being rolled over. A formula
must be used to calculate the pro-rata amount of the
rollover to determine the nontaxable portion versus the
taxable portion.

Assume the same facts as in the example above, but
add that the taxpayer has another IRA with a balance of

“…Roth IRAs are often viewed as a favorable retirement savings vehicle because
the earnings in the Roth IRA, under current law, are tax free, not tax deferred, as is
applicable to traditional IRAs…”
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ways to maximize the benefit by taking steps now. Finally,
there are potential traps that can be minimized by plan-
ning early. This article will address these aspects of the new
Roth IRA provision.

WHY A ROTH IRA
The analysis of whether a Roth IRA is best for you can

be a complicated decision, and a full discussion of this
topic is beyond the scope of this article. However, in sum-
mary, Roth IRAs are often viewed as a favorable retirement
savings vehicle because the earnings in the Roth IRA, under
current law, are tax free, not tax deferred, as is applicable to
traditional IRAs (see below). No tax is paid when funds are
distributed from a Roth IRA. Additionally, unlike traditional
IRAs, there is no requirement that distributions begin at
age 70½. This can create significant estate planning benefits
by allowing larger amounts to accumulate in the Roth IRA
to be passed on to heirs.

OVERVIEW OF TRADITIONAL AND ROTH IRAS
There are primarily two types of IRAs: traditional IRAs

and Roth IRAs.

Features of Traditional IRAs

• Everyone can contribute (but not necessarily deduct)
to an IRA (assuming the contributor or a spouse has
earned income).

• Contributions may be deductible based on the par-
ticipant’s income and on whether or not that person
or the spouse participates in an employer-sponsored
retirement plan.

• Distributions are fully taxable except to the extent of
contributions that were not deducted.

• Distributions prior to age 59½ are generally subject to
penalties.

• Distributions must begin at age 70½.
• Rollover to a Roth IRA is an option if Modified Adjusted

Gross Income (MAGI) is $100,000 or less.

Features of Roth IRAs

• Contributions, when allowed, are not deductible.
• Contributions are limited to individuals with income

below certain levels.
• Distributions, including earnings, are not subject to tax.
• Distributions are not required at any age (by the original

account owner).

CURRENT RULES RELATING TO ROTH IRA
ROLLOVER PROVISIONS

Taxpayers who have traditional IRAs and who conclude,
after an analysis, that they are better off with a Roth IRA,
have been able to roll over their traditional IRAs to a Roth
IRA as long as their MAGI is $100,000 or less.

A rollover is considered a taxable distribution by the
IRS. Although there is no penalty associated with a rollover
(typically assessed on distributions prior to age 59½),
federal and possibly state income taxes are due on the
rollover. The income subject to tax will be the balance
which is rolled over, less any nondeductible contributions,
if applicable, made during the life of the IRA.

This results in a tax on previously deducted contribu-

tions and all earnings on the IRA accounts. Taxpayers who
roll over their traditional IRA to a Roth IRA do so because
they believe that the current tax costs are outweighed by
the prospect of future tax-free growth. The taxpayer might
project that he or she will be in a higher tax bracket in the
future or believe that the length of time of future tax-free

growth is long enough to justify the current tax costs.
As the calculation of the rollover income suggests,

any contributions made to the IRA, which were never pre-
viously deducted on the owner’s tax return, reduce the
income subject to tax upon the conversion. This will be
addressed later in this article.

NEW RULES RELATING TO ROTH IRA
ROLLOVER PROVISIONS
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can qualify for the rollover.

Additionally, for 2010 only, the reporting of the rollover
can be deferred to 2011 and 2012, allowing the taxpayer
to delay the payment of the federal tax on the rollover.
However, if a taxpayer so chooses, he or she can pay the
tax entirely in 2010. Those who believe that they will be in
a significantly higher tax bracket in 2011/ 2012 than in
2010 may consider this option.

PLANNING OPPORTUNITIES
Clearly, those who have traditional IRAs and who

wanted to roll over to a Roth IRA but were precluded from
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on their 2010 rollover for two years.

Additionally, once the Tax Increase and Reconciliation
Act of 2005 was passed, nondeductible contributions
have become more popular. Many high-income taxpay-
ers who were not able to deduct their IRA contribution
due to their income levels have made contributions on a

nondeductible basis.
The reason? These taxpayers have had levels of income

too high to make a Roth IRA contribution – in 2007, a
married individual with a MAGI of $166,000 was not eligible
to make a Roth IRA contribution. By making nondeductible
IRA contributions with the goal of converting in 2010,

they will be able to get the benefit of a Roth IRA and mini-
mize the tax bite of the Roth rollover.

As an example, if an individual makes a nondeductible
contribution of $5,000 to his or her traditional IRA during
2008, 2009 and 2010, his or her cumulative nondeductible
contributions would be $15,000. If the fair market value of
the IRA on the date of rollover in 2010 is $20,000, only the
earnings of $5,000 would be subject to income tax on the
rollover. For those individuals who have made nonde-
ductible contributions over a longer period of time, the tax
opportunity here could be greater.

A POTENTIAL TRAP LEADING TO AN
UNINTENDED OUTCOME

A taxpayer who has been using this strategy of making
nondeductible traditional IRA contributions with an eye to
roll over to a Roth IRA in 2010 may have set up a separate
account, perhaps with a different financial intuition, just for
this purpose. The same taxpayer may plan to roll over
only the particular IRA account that has been funded with
solely nondeductible contributions to minimize the tax on
the rollover.

However, there is an impact for those individuals who
have traditional IRAs comprised of both nondeductible and
deductible contributions. When rolling over any traditional
IRA to a Roth IRA, the IRS requires that the individual must
first aggregate all IRAs the taxpayer may have, not just the
ones that are funded with nondeductible contributions.
This is because every dollar of a distribution from a tradi-
tional IRA is deemed to be a combination of a distribution
from both nondeductible and deductible contributions,

regardless which IRA account is being rolled over. A formula
must be used to calculate the pro-rata amount of the
rollover to determine the nontaxable portion versus the
taxable portion.

Assume the same facts as in the example above, but
add that the taxpayer has another IRA with a balance of

“…Roth IRAs are often viewed as a favorable retirement savings vehicle because
the earnings in the Roth IRA, under current law, are tax free, not tax deferred, as is
applicable to traditional IRAs…”
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$180,000 completely funded by contributions that were
deducted in previous years. In this case, the total value of
all traditional IRAs is $200,000. The $20,000 IRA has been
funded with $15,000 of nondeductible contributions – it has
increased by $5,000 due to earnings. Under the IRS formula,
only $15,000 / $200,000 or 7.5 percent of the rollover will be
considered distributed from nondeductible contributions
and therefore not subject to tax. The balance, or 92.5 percent,
will be considered distributed from deductible contributions
and subject to tax. Even if only the IRA account with a bal-
ance of $20,000 funded by nondeductible contributions is
rolled over, $1,500 will be tax exempt and $18,500 will be
subject to tax – a significant difference from the $5,000 that
would be subject to tax had the individual not owned an
IRA with previously deductible contributions.

To avoid this circumstance, one option may be to inves-
tigate whether your employer-provided retirement plan

allows you to transfer in IRA amounts (presumably
those with deductible contributions) on a tax-free basis.
If so, this may be a beneficial strategy because balances in
employer-provided retirement plans are generally not
considered in the pro-rata formula discussed above. If
the individual is left holding IRA accounts with only nond-
eductible contributions, the tax cost on a Roth IRA
rollover can be significantly minimized. However, such
a transfer should be carefully discussed with your tax
advisor because there could be other implications
beyond the scope of the Roth IRA rollover planning.

CONCLUSION
While 2010 may seem like a long time away, this is the

time to be considering whether a rollover to a Roth IRA
might make sense and to plan accordingly. Additionally, you
can boost the amount that you (and your spouse) can roll over
to a Roth IRA by making nondeductible IRA contributions
between now and 2010. Finally, if your IRA portfolio consists
of both nondeductible and deductible contributions, be

sure to consider all your traditional
IRAs and apply the formula above
in order to avoid any unintended
tax results associated with a Roth
IRA rollover.

This article represents a sum-
mary of rules that are complex in
nature and that could be impacted
by other aspects of your personal

tax situation. As with any summary, all of the relevant
rules and exceptions have not been addressed here.
Please review the above with your personal tax advisor to
determine the best plan of action for you.

Sefi Silverstein is a Principal at Wilkin & Guttenplan,
P.C., a firm that provides overall tax planning, tax
compliance and related accounting services.

“While 2010 may seem like a long time away, this is
the time to be considering whether a rollover to a Roth
IRA might make sense and to plan accordingly.”
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c/o MDAdvantage
Two Princess Road, Suite 2
Lawrenceville, NJ 08648

YOU HELP ENSURE THE HEALTH OF NEW JERSEY RESIDENTS.
WE HELP INSURE THE HEALTH OF NEW JERSEY PHYSICIAN PRACTICES.

A LEADING PROVIDER OF MEDICAL PROFESSIONAL LIABILITY INSURANCE IN NEW JERSEY
Two Princess Road, Suite 2 • Lawrenceville, NJ 08648
888-355-5551 • www.MDAdvantageonline.com

MDADVANTAGE.
A NEW JERSEY COMPANY THAT’S DEDICATED TO SERVING

NEW JERSEY PHYSICIANS.

MDAdvantage is a financially secure, physician-supported provider
of medical professional liability insurance. Unlike many other carriers
that jump in and out of the New Jersey market as their business plans
change, we are here for the long haul.

In fact, we are dedicated solely to the New Jersey physicians we serve.

We offer flexible coverage options, including a Claims-Made Policy
and a Permanent Protection Policy, both with no capital contribution
requirement. In addition to our competitive rates, we also provide
seven rating tiers with many premium credits available and additional
discounts for utilizing certain office systems. In short, we provide our
insureds with outstanding value as well as outstanding coverage.

If you’re a New Jersey physician, call MDAdvantage. We’re here
for you, so that you can be there for your patients.
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