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“One of our insured physicians joined a new practice.
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This November, New Jerseyans will

go to the polls to elect a governor

whose opinions will undoubtedly have

major consequences for physicians.

In this issue of MDAdvisor, we have

attempted to elucidate these opinions

by including a brief statement from

each of the three major candidates identifying

what each thinks are the important issues

relating to healthcare.

Governor Corzine’s statement recounts bills

passed and funds appropriated during his time in

office. He mentions, for example, the Safe Patient

Handling Act, the Violence Prevention in Health

Care Facilities Act, the Nurse Re-investment Act and

the Smoke-Free Air Act. He notes increased fund-

ing for the New Jersey FamilyCare Program, Com-

munity Health Centers and the Needle Exchange

Program, among others. He also notes that he

vetoed legislation that would have awarded unlim-

ited damages for grief in wrongful death cases.

Chris Christie’s comments focus on four major

problems concerning healthcare in New Jersey.

These issues relate to: 1) hospital bankruptcies and closures, 2)

funding for inexpensive, barebones policies for New Jersey’s

one million uninsured, 3) the retention of physicians in the state

with tort reform and better reimbursements and 4) the revision

of policies concerning long-term care for the chronically ill.

Chris Daggett’s statement emphasizes the effects of the

state’s endemic corruption and departure from fiscal sanity,

exemplified by the pending insolvency of the public employee

pension and health benefits systems. In his final paragraphs,

Daggett cites problems with healthcare in New Jersey such as

low Medicaid reimbursements, a pending shortage of physi-

cians and the rising number of citizens without medical

insurance. Without detailing specific solutions, Daggett

says that his status as an independent makes him an ideal

candidate to fix “the unworkable budget mess.”

In the statements printed here in MDAdvisor, the can-

didates speak directly to you as members of the healthcare

community. I encourage all physicians to take an active role

in this election by investigating each candidate’s healthcare

platform, and by voting for the candidate who best under-

stands the need for positive, proactive and immediate

change in the way healthcare is delivered to our citizens.

Sincerely,

Henry H. Sherk, MD

Editor-in-Chief

As we enter the autumn

season, the general theme

of this issue of MDAdvisor, as

well as of the general health-

care environment, focuses on

embracing change and

preparing for the unknown.

Clearly, physicians are facing a great deal of stress

as they try to balance increased costs with

decreased reimbursements and the uncertainty of

health reform. Combining this with upcoming

changes in the legal, regulatory and technological

environments, staying abreast of everything a

physician needs to know must at times feel

nearly impossible.

It is for this reason that we take such care in

selecting the most appropriate and timely articles

for MDAdvisor that directly impact New Jersey

physicians. In this issue, Carol Brown, MBA, PhD,

updates us on healthcare information technology

and the financial incentives that will soon become

available to physicians. Attorneys Scott Heller and

Leonardo Tamburello bring us timely and state-

specific legal overviews of two very important

legal topics: disclosure after an adverse event, and the risks

associated with waiving coinsurance fees, respectively.

Meanwhile, many physician practices are preparing to

cope with the upcoming flu season and the possibility of an

H1N1 pandemic. In her article, “Preparing for H1N1 Influenza,”

Commissioner Heather Howard provides some insight into the

expected seasonal flu outbreak and an overview of how New

Jersey’s public health professionals have been preparing for all

possible scenarios involving H1N1.

It is because of all of these unknowns in the healthcare

environment that Steve Adubato, PhD, focuses in this issue on

embracing change. As Steve points out: change, while scary

and unnerving, offers opportunities to challenge oneself, as

well as one’s colleagues, coworkers and employees, to

become more creative, flexible and strategic. It is true, as

Steve reminds us, that in these times of uncertainty, we must all

rise to the occasion through effective leadership.

Sincerely,

Patricia A. Costante

Chairman & CEO

MDAdvantage Insurance Company of New Jersey
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Save a Tree!
Do you prefer to receive your health news electronically?
MDAdvisor is now available online. With each issue, you
will receive the table of contents via e-mail. From there,
you have access to all of the content electronically.
To request your online subscription, go to
www.MDAdvantageonline.com/MDAdvisor and click on the
link “Register for Online Subscription.”

Are you concerned about the impact the
upcoming elections and pending healthcare

reform will have on your practice?

We want to know!

Please take a minute to fill out a 3-question multiple-choice
survey that can be found at www.MDAdvantageonline.com.
We will report the results in the next issue of MDAdvisor.

WHAT’S IN
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HEAD?
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I firmly believe that, in the gubernatorial election this November, I am the right
choice for New Jersey healthcare professionals. I am the only candidate on the
ballot with real experience and with a record of accomplishing progressive goals
in healthcare and of fighting for the people of New Jersey. I hope that you will
give me the chance to continue doing this important work.

As Governor, I have fought to make healthcare more accessible and affordable

By Governor Jon Corzine

Continued on page 6

C O R Z I N E

©2009 MDAdvantage. All Rights Reserved.
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New Jersey residents must recognize that the state’s healthcare system is in
grave danger, facing issues and challenges that will not be addressed or resolved
under any of the proposals now before Congress. Over the past eight years, we
have watched as hospitals have closed, the percentage of our population without
insurance has grown and doctors have been forced to close their practices and leave
New Jersey, while the cost of healthcare has continued to spiral upward. Unless

By Chris Christie

Continued on page 7

C H R I S T I E

* Photo from www.christiefornj.com

©2009 MDAdvantage. All Rights Reserved.
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for all New Jerseyans. I established universal access to
healthcare for all children and expanded eligibility for working
families in the NJ FamilyCare program. I was also able to
take great strides in public health by implementing the
Smoke Free Air Act as well as legislation that created a
syringe exchange program, expected to reduce the spread
of HIV/AIDS. I believe that I have proved my ability to lead

in difficult times, and I have a track record of success and a
plan to keep New Jersey on the right path.

My commitment to improving public health and health-
care through progressive reforms and to investing in medical
professionals has been my calling card throughout my career
in public service. When I was a U.S. Senator, the American
Public Health Association recognized my pro-public health
record, awarding me a 100 percent score in its senatorial
ratings. Because I recognize the vital role nurses play in our
society, as a Senator I helped alleviate nursing shortages by
sponsoring the Nurse Reinvestment Act (which created
much-needed funding for nurse education programs) as
well as tax-exempt scholarships for nursing students, helping
thousands get the opportunity and training to become
health service professionals.

My commitment to healthcare is
something that I have also prioritized
as Governor. On reaching office in
January 2006, I set a goal of enrolling
50,000 more children in NJ Family-
Care, and my administration and I
reached that goal in just two years.
Believing that all children have a right
to quality medical care, I signed land-
mark legislation in July 2008 mandating
that all New Jersey children 18 and
younger have health insurance. With this
legislation and key enrollment initia-
tives, we have seen an increase of more
than 80,000 more children enrolled
in NJ FamilyCare since 2006.

National economic difficulties have
required innovative leadership. Under
my administration, New Jersey
became the first state to successfully
implement the Express Lane Eligibility
(ELE) program for NJ FamilyCare. This
program identifies uninsured children
directly via tax returns and makes it
easy for families to enroll in this pro-
gram. Due to this groundbreaking
initiative, my administration and I
were able to enroll more than 1,000
children in NJ FamilyCare within the
first three months of its launch.

I also established universal access
to health insurance for children not
eligible for Medicaid or NJ FamilyCare,
and I am working toward the goal of
ensuring that every single child in
New Jersey has health insurance and
improved access to medical care. I
have had to fight efforts to undermine
the NJ FamilyCare program, filing suit
against the Bush Administration’s
attempts to cut New Jerseyans from
this program. New Jersey won this
fight due to my action and passage of
the Children’s Health Insurance Program

C O R Z I N E

Continued on page 8

“When I was a U.S. Senator, the American Public
Health Association recognized my pro-public

health record, awarding me a 100 percent score
in its senatorial ratings.”

* Photo from www.joncorzine09.com
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our elected officials have the courage
and will to address all of the issues
and challenges facing the state of
New Jersey in a comprehensive and
coordinated manner, deterioration in
each of the components of this very
complex system will continue.

I offer the leadership and focus
necessary to face this crisis, address
the historic issues and the new modern
challenges and change the course of
this great state. Each and every
component of our healthcare sys-
tem needs attention and must be
addressed, not in isolation as has
been done for the past few years, but
in a holistic way, ensuring that we are
not simply relieving the pressure in
one area by transferring the burden to
another.

New Jersey has seen nine hospi-
tals close and six file for bankruptcy in
the past two years and still has not
developed an orderly or rational
process for resolving this certificate of
need problem. Due to the absence of
clear and rational decisions by the
state’s leaders, bankrupt hospitals are
being forced to spend millions. New
Jersey’s leaders must stop this record
of political manipulation of hospital
support and funding in favor of trans-
parent standards that everyone can
understand and trust. Until we bring
this level of predictability to our
hospital system, New Jersey hospitals
will continue to be strained for oper-
ating capital and to be sustainable
entities. As one of the top five indus-
tries in this state, providing more than
145,000 jobs to our residents, our
leaders must act to ensure the survival
and growth of our hospitals.

While we all wait to see how the
health insurance problem is addressed
on the national level, there are many

steps that New Jersey’s leaders can take to make health
insurance more affordable and appropriate for all residents.
With more than 1.3 million New Jerseyans (or 15.8 percent of
our population) without insurance, clearly greater efforts
need to be made to make insurance affordable and available. I
have proposed that we allow residents to choose a policy
that excludes coverage for services that residents believe they
are unlikely to need and to allow national programs offered

by associations or organizations to be made available to
our residents. These proposals would expand upon the
options and alternatives available to our citizens, making
health insurance a more affordable and viable choice. Any
healthcare reform must ensure for the public and for all
providers of healthcare in New Jersey that any change in
the structure of our largest insurer, Horizon Blue Cross Blue
Shield of New Jersey, is undertaken in a transparent manner
that protects the interests of every citizen and is advanta-
geous to the entire spectrum of providers in this state.

Doctors, as with all other healthcare providers in New
Jersey, need a state government that understands the realities
of the world in which they work and of the challenges they
face. New Jersey must face and resolve the chaos that is
being allowed to continue in the medical malpractice
arena, with the historic failure of malpractice insurers and

C H R I S T I E

Continued on page 9

“I offer the leadership and focus necessary to
face this crisis, address the historic issues and
the new modern challenges and change the

course of this great state.”

* Photo from www.christiefornj.com
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Reauthorization of 2009, and New Jersey now receives
close to $400 million each year in federal funds to fully support
this important program.

One of my top priorities has been to maintain access to
critical patient care services statewide. Therefore, I increased
support for community health centers to help them expand
capacity and serve more New Jerseyans. Due to my admin-
istration’s support, since 2006, the number of New Jersey’s
Federally Qualified Health Center sites has doubled, and
these now serve 50,000 more patients annually. We also creat-
ed the Healthcare Stabilization Program to help New Jersey’s
most vulnerable hospitals preserve access to essential
healthcare services. And, in one of New Jersey’s most
challenging budgets ever, I made
the right decision to maintain
essential charity care funding for
our hospitals.

I also understand that legal
costs place a burden on medical
professionals. I took action to keep
those costs down by vetoing legis-
lation that would have allowed for
the awarding of unlimited damages for grief in wrongful
death cases. I believe that the legislation was too broad
and that courts should have more flexibility to reduce
excessive non-pecuniary damage awards.

In the area of public health, my administration and I
have also accomplished major policy goals over the past
three and a half years. We enacted laws that provide family
leave insurance benefits, and we have enacted new reporting
measures that will reduce the spread of infections at healthcare
facilities. My administration has been a leader in autism
treatment and research by signing laws that created an
autism registry, new guidelines for medical professionals
and a groundbreaking measure that will ensure that insurance
coverage is available to our children with autism and other
developmental disabilities. We have worked to reduce
healthcare disparities through asthma and diabetes col-
laboratives, and we launched a campaign to expand access
to prenatal care.

My administration and I have made New Jersey a
leader in providing healthcare services to seniors. I sup-
ported important prescription drug programs for seniors such
as PAAD and Senior Gold, ensuring that more than 300,000
seniors transitioned seamlessly into the Medicare Part D
benefit, and I established the Prescription Drug Retail Price

Registry. Using new federal stimulus
funding, my administration enrolled
an additional 3,000 seniors in Meals
on Wheels and other senior nutrition
programs, and to date, six million
meals have been delivered to 63,000
seniors throughout the state. We have
also advanced a long-term care initiative
that allows thousands of more seniors
to stay in their homes due to
increased home and community serv-
ices – services that are cost-effective
and preferred by seniors.

I have also been
able to continue
demonstrating my
commitment to the
great work nurses do
on behalf of all New
Jerseyans. I signed
the Safe Patient Han-
dling Act and the

Violence Prevention in Healthcare
Facilities Act, which will improve
patient care and working conditions
for nurses and other healthcare
practitioners throughout the state.
Recognizing the need to improve
research on nursing issues, especially
the nursing shortage, I signed legisla-
tion earlier this year that will financially
assist the Center for Nursing based
at the College of Nursing at Rutgers
University.

Make no mistake about it: health-
care is on the ballot this November,
and if you believe as firmly as I do in
preserving all the gains my adminis-
tration and I have made in preventive
care, providing healthcare for all chil-
dren, protecting our most vulnerable
and ensuring that medical professionals
have the tools they need to do their
jobs, you will send me back to Trenton
for another four years of hard work on
behalf of the people of New Jersey.

C O R Z I N E

* Photo from www.joncorzine09.com
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the exposure being faced by physicians
who had dutifully paid their premiums
for years. We cannot con-
tinue to allow our tort laws
to create an environment
in which physicians are
forced to stop treating
patients and close their
practices. Other states
have faced these issues
and made decisions that
protect both the patient and physician
and, most importantly, allow care to
continue to be provided. As with the
hospitals and insurers, New Jersey’s
physician reimbursement models
must be moved from the political
backroom out into the light of day so
that reasonable costs can be paid and
reasonable livings can be made.

The development of a true system
of long-term care capable of supporting
the needs of our aging population
and the development of the next gen-
eration of healthcare workers must be
addressed. While this state spends 83
percent of our Department of Health
and Senior Services’ long-term care
budget on nursing homes, our seniors
and their families call out for home
care and community-based services.
The state must develop a system that
is capable of supporting these citizens
in the most appropriate setting,
delivering the highest possible quali-
ty of care. The development and
education of professionals in support
of our healthcare system must
become more than a political promise.
Shortages of skilled nurses, home
healthcare providers, medical techni-
cians and coders all must be a focus of
our higher education system. New
Jersey’s leaders must work with our
provider network to ensure an ade-
quate supply of clinical training

opportunities, while supporting enhanced efforts at
community colleges and state colleges and universities

to expand their educational
offerings.

It is only with focused and
determined new leadership that
New Jersey will be able to
emerge from this healthcare
crisis with a world-class system
capable of meeting the needs
of all of our citizens. We cannot

afford nor should we accept a return to the old model that
forced our residents out of state to New York or Philadelphia
to receive world-class care. New Jersey has developed the
facilities and the talent to provide the best care anywhere
and cannot allow that system and network to continue to
deteriorate.

New Jersey demands and deserves a governor and a
state government focused on the entire healthcare delivery
system, dedicated to addressing the challenges and
prepared to change the status quo to ensure that we grow
and prosper into the future.

C H R I S T I E

Now you can reach more than
15,000 New Jersey physicians and

healthcare professionals with just one call.
1-888-355-5551

Speak with Janet Puro to learn about
advertising opportunities with MDAdvisor,
or e-mail her at editor@mdadvisornj.com.

* Photo from www.christiefornj.com

Chris Christie & Kim Guadagno
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If the state of New Jersey were a patient seeking medical care in a hospital, its bed would be located
in the intensive care unit. Sadly, the state of our political system is in critical condition – neglected,
abused and poisoned by years of partisan wrangling. Both political parties have catered more to special
interests than to the public interest. It is clear that both Democrats and Republicans have neither the
will nor the ability to address the structural problems that have created a financial mess and left tax-
payers saddled with the highest property taxes in the country.

New Jersey’s state government has spent and borrowed its way into a deep hole, partly due to the
national financial crisis, but in even greater measure due to failed state and local budgetary policies of
past administrations and both political parties. The people of New Jersey need permanent solutions to
fix a state government too broke to make the investments needed to make this state competitive.

Our citizens know this. They are fed up with politics as usual, with politicians more worried about
picking up seats in the next election than about figuring out a way to balance the budget. They are

IT WILL TAKE AN INDEPENDENT GOVERNOR
TO CHANGE NEW JERSEY FOR THE BETTER.

By Chris Daggett

©2009 MDAdvantage. All Rights Reserved.
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fed up with elected and appointed officials being carted off
to jail for accepting bribes. They are fed up with special
interests setting the agenda in Trenton. While these activities
are occurring, New Jersey is becoming more unaffordable
every day.

Let’s be honest. The political system is broken in New
Jersey. The cancer of corruption, both outside the law
and under the cover of law, is deeply embedded in our
government. Dual-office holding, double dipping on pension
benefits and the awarding of no-bid contracts to political
friends all contribute to rising government spending. It has
to stop.

As a lifelong resident, I have a deep and abiding
commitment to New Jersey. I have a doctorate in education
and 20 years of experience in the private and non-profit
sectors. I have served as Deputy Chief of Staff to the
governor, Commissioner of the Department of Environ-
ment Protection and Regional Administrator of the United
States Environmental Protection Agency. In short, I have
devoted my career to improving New Jersey. It is why I
have decided to run for governor as an independent
candidate.

If the government of New Jersey is going to create
jobs, restore fiscal sanity and prepare New Jersey to com-
pete in the economy that we will find ourselves in when this
recession ends, it will take a governor of neither party –
someone with no axe to grind and a proven record of
bringing people together to solve problems. Only an
independent can make the tough decisions in the years
ahead to make New Jersey competitive, affordable and
prosperous again.

Nowhere is the need for an
independent more apparent than in
the current healthcare quagmire in
Washington, DC. Too little attention is
being paid to what is the best way to
fix the healthcare system, and too
much attention is being paid to what is the best way to use
the healthcare issue to advance party agendas. This tug-of-
war cannot continue.

In New Jersey, the road to changing healthcare for
the better is currently littered with many obstacles, and the
biggest roadblock of all is the state budget crisis. Our state
has been deeply scarred by over 15 years of ineffective
leadership, leaving our budget situation too precarious
to deal with many of the issues we face. Perhaps the

biggest issue involves unfunded liabilities. By even the
most conservative estimates, the state has more than
$130 billion in unfunded pension, healthcare and debt obli-
gations. For all practical purposes, the public employee
pension and healthcare benefits systems are insolvent.

Neither of the other candidates is willing to talk
about this issue. The incumbent governor’s solution is to
raise taxes and fees on all New Jerseyans, while doling
out raises and benefits to his political bases. The Republican
candidate’s solution is to cut taxes and increase property
tax rebates – two promises that sound enticing, but that
in reality create a simultaneous drop in revenue and
increased borrowing that dig us even deeper into a hole of
virtual insolvency. I have a wake-up call for both of the party
candidates: no governor can cut taxes and provide serv-
ices without cutting spending. These two candidates
don’t want to talk about the real fiscal problems in our
state. I will.

This budget mess has been left to us by partisan
politicians in Trenton. It will have a lasting detrimental
effect on areas like healthcare, education and the envi-
ronment – issues that affect everyday citizens. Without
solving this primary problem, we simply will not have the
resources to enact meaningful healthcare reform.

The next governor of New Jersey must make the tough
budgetary decisions that enable us to find the resources
to cover the uninsured, to create incentives to keep
talented physicians in the state, to continue funding charity
care at the levels necessary to keep hospitals healthy, to
enact innovative pilot programs in preventive and

chronic care and to increase reim-
bursement rates for doctors and
hospitals. We need a workable
budget to keep New Jersey healthy,
and I’m determined to make that
happen.

That said, the truth is that there
can be no quick-fix gimmick for these healthcare issues
in New Jersey. No one has all the answers, but I have
been working hard to engage stakeholders in honest and
productive conversations about what can be done. The
number of uninsured is rising dramatically, creating great
strains on hospital charity care, and, in turn, on insurance
premiums. Hospitals regularly operate in the red, and the
financial turbulence in recent years has forced some to
close. Our Medicaid reimbursement rates remain

“BOTH POLITICAL PARTIES
HAVE CATERED MORE

TO SPECIAL INTERESTS THAN
TO THE PUBLIC INTEREST.”



extremely low, making it difficult for many doctors to
accept Medicaid patients. There is a shortage of primary
care physicians, especially obstetricians and gynecologists,
as well as nurse practitioners. These grave challenges are
intricately and inextricably linked. Increasing coverage
for the uninsured, for example, will not create better
healthcare conditions if there aren’t enough doctors to
treat the new patients.

It will take a governor who is willing to pay attention to
the details – not a governor who pushes a party agenda –
to face these challenges. It will take a governor who will
negotiate for the most favorable reimbursement rates
from Washington and for federal healthcare reform that
doesn’t leave our state with unfunded mandates. It will
take a governor with no ties to Washington or Trenton
special interests, a governor who has no axe to grind, a
governor who doesn’t worry about his party losing seats
in the Legislature. It will take a governor who will fix our
unworkable budget mess so that we can pay for a healthy,
educated, clean and viable state.

It will take an independent governor to change New
Jersey for the better.

MDADVISOR 13
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By Leonardo M. Tamburello, Esq.

ABOUND FOR OUT-OF-NETWORK PROVIDERS
WHO ROUTINELY WAIVE COINSURANCE

DANGERS
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Increasingly, New Jersey healthcare providers are accepting
out-of-network insurance reimbursement as “payment in
full” for services provided. From a patient perspective,
relief from coinsurance responsibility has an obvious ben-
efit. However, from the payer point of view, providers who
do not collect coinsurance from patients threaten to
undermine basic economic assumptions embedded in
the health insurance business paradigms. The payer
response has been to bring lawsuits against out-of-
network providers who engage in such practices.

Thus far, a variety of courts have sided with payers in
these disputes. A particularly virulent strain of similar
litigation has recently appeared in New Jersey. Taking
advantage of this state’s powerful anti-insurance fraud
statutes, payers have characterized such providers who
routinely waive the collection of coinsurance amounts as
perpetrators of insurance fraud. This has serious implica-
tions for all practitioners who see out-of-network
patients.

THE OUT-OF-NETWORK MODEL
The prevailing payer-created model controls costs

first by channeling members to in-network providers with
whom the payer has negotiated a favorable rate. Copay-
ments charged to members for obtaining treatment from
non-participating, out-of-network providers act as financial
disincentives to see such “non-preferred providers.”
Members who are successfully channeled to in-network
services are also discouraged from “over” utilization
through the use of deductibles that are set up on a per-visit
and/or per-year basis as a secondary cost-containment
barrier. Typically, for an out-of-network claim, the payer
covers a percentage of the provider’s “usual and customary”
rate, and the member is responsible for the balance.

Courts outside New Jersey have generally agreed
with arguments advanced by payers that out-of-network
providers cannot routinely waive coinsurance. In 1991, a
federal court observed that non-preferred providers who
seek to increase their business by promising to waive
coinsurance payments, although a boon to patients,
“annul the benefits of the copayment system.”1 The
“benefits” the court was referring to, of course, apply
mostly to the payers who set up the system in the first
place.

An illustrative case is one in which an out-of-network
chiropractor waived coinsurance payments and started a

lawsuit action against an insurance company that refused
to pay anything based on his waiver of coinsurance. The
court observed that, in light of the contradictory nature of
the patient-payer and patient-provider contracts, the
provider’s promise to eliminate copayments was unenforceable
if the provider wished to be paid anything from the insurance
company for his services. These copayments are required,
in the court’s view, “to maintain incentives that hold down
the cost of medical care.”2 Even though the provider never
agreed to honor the terms of any participation agreement,
he was compelled to capitulate to its terms.

From a legal perspective, it is astounding for the court
to subjugate a non-participating provider to the payer’s
economic model with no regard for the fact that there is no
contract between the two. The court was able to make this
leap, it says, based “not on formal logic, but on the function
of the two contracts” between the provider-patient and
payer-patient.3 In essence, the court acknowledged that,
without the compulsory collection of coinsurance for
strangers to the provider-patient relationship, the payer-
created paradigm of incentives and “benefits” ceases to
function when the disincentive to going out of network is
removed.

Payers claim that providers who accept insurance com-
pany payments as “payment in full” must disclose this policy,
not only to the patient but to the payer as well. Failing to
do so can lead to overcharging insurance companies
because a typical policy covers only 80 percent of an out-
of-network provider’s “usual, customary and reasonable”
charge. If a provider’s stated charge is $100 but he or she
accepts an $80 insurance payment as full remuneration, the
actual charge is only $80, for which payers argue they
should have to pay only $64.

In Feiler v. New Jersey Dental Association, a New Jersey
dentist’s competitors sued after he made it known that he
discounted services by not collecting copayments from
patients.4 A court found that the dentist made “untrue,”
but not necessarily fraudulent, statements to insurance
companies regarding his usual and customary fee.5 Also,
according to payers and the courts, “[w]hen a provider rou-
tinely waives copayments, a fee stated at 80 percent of the
charge is a phantom number.”6 For such providers, the full
“customary remuneration” for such services is not the
amount billed, but some lower percentage of the charge,
leaving the insurer obligated to pay only a fraction of that
lower amount.7
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At the time that the Feiler case was decided in 1984, a
provider who allegedly misstated charges to a payer was
subject to a civil lawsuit in which damages were most likely
limited to the amount in dispute. Payers therefore had to
weigh the economic cost of a lawsuit in terms of their
potential recovery multiplied by the probability of ultimate
success. This calculation was altered in favor of the payers
when the Legislature enacted the Insurance Fraud Prevention
Act (IFPA).

THE INSURANCE FRAUD PREVENTION ACT
The IFPA statute is designed to interdict a broad range

of fraudulent conduct and, up until recently, was most com-
monly used by insurance companies to combat fraud and
abuse in the area of No-Fault Personal Injury Protection
(PIP) benefits resulting from auto accidents.8 From this
arena, there is a well-developed body of law concerning
the statute that can be directly applied to suits against
practitioners for failing to collect coinsurance. Insurance
companies have, with recent frequency, brought the IFPA to
bear against providers who routinely do not collect coin-
surance payments.9

A “person or practitioner” violates the IFPA if that person
presents or “cause[s] to be presented” a claim for payment
knowing that it contains “any false or misleading information”
that is material to the claim.10 The Act may also be violated
by concealing, or knowingly failing to disclose, any information
concerning the initial or continued right or entitlement to a
benefit; presenting any knowingly false or misleading state-
ment in an insurance application; or knowingly assisting,
conspiring with, or urging any person or practitioner to violate
any of the Act’s provisions.11

Unlike other types of fraud that require the heightened
proof of “clear and convincing” evidence, violations of the
IFPA can be found upon a mere preponderance of the evi-
dence, which is proof that the allegations were simply more
likely than not.12

A successful IFPA prosecution is like an insurance com-
pany winning the lottery. An insurance company that prevails
under the Act may recover compensatory damages, rea-
sonable investigation costs and legal fees. Triple damages
are mandatory against defendants who engage in a “pattern
of violations” (defined as five or more violations involving
the same victim or same or similar actions), as are civil
penalties paid to the attorney general, along with inves-
tigative costs and counsel fees incurred by the state.13 A

violation of the IFPA may also lead to proceedings by a
licensing body against one’s professional license based
upon acts of false promise, false pretense or professional
misconduct.14 Because of the extraordinary risk involved,
providers who believe they may be subject to an IFPA
claim, regardless of whether or not they believe that such
a claim has merit, should immediately consult with expe-
rienced counsel regarding the situation.

Providers may also be surprised to learn that most
commercial general liability and “errors and omissions”
policies specifically exclude any defense or indemnity
coverage for fraud-based conduct.15 Therefore, a
provider may have to directly and/or personally absorb
the costs of defense as well as that of any settlement or
judgment in an IFPA case.

PREVENTIVE MEASURES MINIMIZE IFPA LITIGATION
Once suit is filed, the defense of an IFPA case must

always take into account that protracted litigation brings
with it the possibility that, because of the broad cate-
gories of damages available, any finding of liability will
result in an award against the provider that is many
times greater than the amount of the alleged fraud. Even
the strongest defense to an IFPA claim can be frustrated
and undermined by the sheer amount of financial and
investigative resources available to institutional insurers.

A SUCCESSFUL IFPA PROSECUTION

IS LIKE AN INSURANCE COMPANY

WINNING THE LOTTERY. AN

INSURANCE COMPANY THAT PREVAILS

UNDER THE ACT MAY RECOVER

COMPENSATORY DAMAGES,

REASONABLE INVESTIGATION COSTS

AND LEGAL FEES.
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In addition, discovery of the details regarding alleged
insurance fraud is often thwarted by regulations that per-
mit insurers to utilize, but not disclose, certain “special
investigative unit” reports that are “confidential and priv-
ileged against disclosure.”16 Although a motion can be
brought in an attempt to compel production of these
materials, such a motion guarantees only additional
defense costs, not results.

Because of the intense costs and extraordinary exposure
involved in defending IFPA actions, whenever possible,
proactive, preventative compliance measures that minimize
IFPA exposure altogether are preferred. Practices that
provide out-of-network services should establish an official,
standardized procedure for the billing and attempted
collection of coinsurance amounts from patients. Office
staff or third-party billing services should be instructed in
and be compelled to follow this procedure, even if
ultimately no coinsurance amounts are collected.
Although it cannot be known with certainty the precise
nature or amount of effort required to achieve compliance,
recent developments demonstrate that apathy or neglect
in collection of coinsurance may lead to IFPA accusations
and liability.

IFPA CASE STUDIES
In the past, providers who openly waived coinsurance,

such as the dentist in the Feiler case, were exposed to a
“mere” civil lawsuit. Today, practitioners must contend with
the far more serious potential penalties under the IFPA. As
the most powerful anti-fraud weapon in the insurance
industry’s arsenal, lately it has been deployed against
individual practitioners and large institutions alike.

In 2006, Aetna Health sued an out-of-network provider,
Carabasi Chiropractic Center, Inc., for, among other things,
leaving blank the “amount paid” and “balance due” boxes
on claims forms.17 Aetna Health argued that this was tanta-
mount to failing to disclose a coinsurance waiver, which
resulted in overstatements of the total charges.18 According
to Aetna Health, this was done “to encourage over-utilization
of services by insureds and to bill [Aetna Health] for
amounts in excess of those actually charged to the
patient.”19

As a result of this and other supposed conduct, Aetna
Health alleged violations of the IFPA, along with other legal
theories of recovery including common law fraud, negligent
misrepresentation, unjust enrichment and tortious interfer-
ence.20 Although the case was initially dismissed, the claims of
insurance fraud, common law fraud and tortious interference
were reinstated on appeal. Concerning the IFPA, the
Appellate Division concluded that if Aetna Health actually
relied upon the boxes left blank for “amount paid” and
“balance due,” then such conduct would be enough to sustain
liability for insurance and common-law fraud.21 This begs
the question of whether, and to what extent, payers actually
calculate their out-of-network reimbursement rates based
upon invoices for services from providers.

Aetna Health also alleged that Carabasi, although an
out-of-network provider, knew of contractual provisions
between Aetna Health and its subscribers that required
payment of a fixed percentage of the costs of services, with
the balance being paid by the individual. Aetna Health,
therefore, claimed that Carabasi’s actions “tortiously inter-
fered” with its subscriber contracts by “intentionally, in bad
faith and without justification” waiving coinsurance payments
“in order to access information, to encourage overutilization
of services by the insureds and to bill for amounts in excess
of those actually charged to the patients.” Since payer con-
tracts were designed to deter patients from receiving
excessive treatment and using nonparticipating providers,
Aetna Health claimed it was damaged as a result of this
interference by Carabasi, which caused overutilization of
services.22
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In another recent matter of Garcia v. Health Net, a
Bergen County trial court judge held that it was not a violation
of the IFPA or any other law for an ambulatory surgical center
to not collect coinsurance from its out-of-network patients.23

Although this decision has galvanized, and in some
instances, emboldened, providers concerning waiver of
coinsurance collection, it should not be given any authori-
tative weight. As an unpublished decision of a trial-level
court, it has no binding precedential effect. Until an appellate
tribunal speaks in a published decision, other courts
considering this same issue may reach a different conclusion,
regardless of this opinion.

The Garcia case notwithstanding, practitioners who do
not collect coinsurance payments from out-of-network
patients should understand the reality that such practices
may be held to violate the IFPA. Indeed, Garcia may set a
trap for unwary practitioners who mistakenly believe that
this decision will shield them from such accusations or liability.

There is no panacea against increasingly common lawsuits
alleging IFPA violations brought by insurance companies
against providers who decide, as a matter of formal or de
facto policy, not to collect coinsurance from out-of-
network patients. To the contrary, as recently as May 2009,
Horizon Blue Cross and Blue Shield of New Jersey (Horizon
BCBSNJ) filed suit against Bayonne Medical Center, alleging
that, among other things, it fraudulently induced Horizon
subscribers to use the hospital “by waiving their liability for

out-of-pocket costs and then presenting Horizon with
phony, inflated bills.”24 Another similar suit has also
recently been filed by Horizon BCBSNJ against Newton
Memorial Hospital.25

There is an unanswered question in all of these cases:
Under what circumstances is it permissible for a provider
to “write off” or forgive balances? There are no New Jersey
cases dealing with this issue. Providers who waive coin-
surance on financial hardship grounds may be protected
under a federal case in which an insured was denied a
precertification request based on medical necessity
grounds for specialized breast cancer treatment. The
insured filed suit against her carrier and won an order to
block the denial of benefits.26 When the patient was
admitted to the hospital, she signed an “Out-Patient
Agreement and Authorization,” which stated that she
understood that she was financially responsible for the
care, and that if her insurance failed to pay any amount
due, she would be responsible for the balance.27 Later,
when the patient told the hospital she was unable to
meet her copayment and deductible obligations, the
hospital agreed to waive them.28 As a result, the carrier
sued the hospital for a refund of benefits the insurance
company had paid, arguing that the hospital’s waiver of
copayments and deductibles voided the insurance coverage
contract.29

In line with other cases, the Court of Appeals called
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the routine practice of waiving copayments prior to services
an “ongoing scheme of fraud by waiving the copayment
but raising the fee.” The court nevertheless sided with
the patient in this case because the hospital had a legal
right to seek the full balance not covered by insurance
from the patient, but simply elected not to do so.30

While there may be significant differences between a
general practice of not collecting coinsurance payments
and an individualized finding of financial hardship resulting
in a decision not to pursue payment in a particular case,
it is not clear if these situations would be treated differ-
ently under the IFPA in the eyes of the insurance companies.
Presumably, the latter are permissible to the extent they
do not prejudice the insurer’s incentives to keep members
in-network and from overutilization of resources. If this is
correct, then the rule could be that a provider may not
incentivize patients by offering to waive coinsurance in
advance, but a provider’s “non-pursuit” of coinsurance is
not per se unlawful.31 This raises the issue of what effort
must be made to collect coinsurance payments before
“writing it off” becomes an impermissible waiver of coin-
surance. Left open is the question of whether sending out
one invoice or three is sufficient, or whether a collection
suit must be instituted to meet this apparent “safe harbor.”

LEGISLATION OUTSIDE NEW JERSEY
Although there is no New Jersey statute or regulation

that explicitly prohibits an out-of-network provider from
waiving or not collecting coinsurance payments,32 making
collection decisions based on this lack of regulation turns
every invoice submitted to an insurance company into a
game of Russian roulette. It would not, therefore, be sur-
prising to see New Jersey join the cadre of other states
that have outlawed this practice altogether.

In California, neither a health service plan nor a
provider may “waive any right conferred upon the
provider or any obligation imposed upon the plan relating
to claims processing or payment.”33 Colorado makes the
“regular business practice” of waiving copayments or
deductibles an illegal abuse of health insurance. Such
activity is considered a “regular business practice” if a
provider waives more than 25 percent of copayments or
deductibles during any calendar year or advertises its
intent to do so.34

In Ohio, physicians are prohibited from waiving
deductibles or copayments if the waiver is used to entice

patients to receive services from the physician, unless the
health benefit plan allows such a practice and waiver is done
with the plan’s full knowledge and consent.35 In Connecticut,
the waiver of a copayment or deductible may constitute as
fraud under the state’s Health Insurance Fraud Act.36

Similarly in Florida, a non-hospital provider’s “general busi-
ness practice” of waiving copayments and deductibles “is a
material omission and insurance fraud… if such provider
has agreed with the patient or intends to waive deductibles
or copayments, or does not for any other reason intend to
collect the total amount of such charge.”37

Out of step with these jurisdictions, New York takes an
extremely passive approach to the issue of waiving
deductibles or copayments. The state goes so far as to
allow practitioners to advertise that they accept insurance
as “payment in full” for services and to assert that such
practices are not ipso facto barred by participation agree-
ments with providers.38 In fact, a New York physician who
advertised that he accepted insurance reimbursement as
“payment in full” was found to have forfeited the right to
balance bill patients for the remainder, without any effect
on the physician’s entitlement to receive payment from the
insurer.39 Practices that span the Hudson River may, therefore,
find that what is a matter of routine in New York creates
exposure to claims under the IFPA in New Jersey.

Payer lawsuits alleging violations of the IFPA are being
brought with increasing frequency. New Jersey providers
who openly waive coinsurance collection for performance
of out-of-network services create inviting targets for allegations
of insurance fraud. Providers who do not have mechanisms
in place to insure follow-up and at least attempt collection
of coinsurance may face similar exposure if confronted by a
particularly irascible payer. Defending such allegations is a
challenging and expensive proposition that, if unsuccessful,
can result in far-reaching consequences, well beyond the
amount reflected in the allegedly fraudulent submission.

Leonardo M. Tamburello, JD, is a partner with Kalison,
McBride, Jackson & Hetzel, P.C., in Warren, New Jersey,
and a former Law Clerk to the Honorable Donald G.
Collester, Jr., JAD. The majority of Mr. Tamburello’s practice
is devoted to representing healthcare providers in various
types of litigation, including professional liability defense,
claims disputes and arbitrations.
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For the better part of the last decade, medical and public
health professionals around the world, along with many
others in the private and public sectors, had been
preparing for the next pandemic – one that could result in
a great number of ill people, many deaths and the severe
disruption of every facet of society. Last spring, that
pandemic arrived.

The world watched intently when this novel A(H1N1)
influenza virus appeared first in Mexico and then spread
efficiently around the globe. As it turned out, international-
ly and in New Jersey, the H1N1 influenza outbreak in spring
2009 – while meeting the criteria of pandemic spread –
remained clinically milder than feared in terms of severity of
illness and number of deaths.

Although we have learned a lot since the spring about

PREPARING FOR H1N1 INFLUENZA

By Commissioner Heather Howard

New Jersey Preparedness Efforts Ongoing for Nearly a Decade
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the A(H1N1) virus, influenza is one of the most unpredictable
of communicable diseases. It is clear that thousands of New
Jersey residents have already been affected by this novel
virus, and the numbers are expected to increase in the fall.
So we need to remain concerned (but not alarmed), and we
need to recognize that our response will have to evolve as
circumstances change.

Pandemics – like the 1918 influenza pandemic – come
in waves. H1N1 influenza may behave the same way, mutating
and becoming more virulent – posing a serious public
health challenge.

Epidemiologists at the New Jersey Department of
Health and Senior Services (DHSS) continue to track the
trajectory of this novel virus to see how it behaves during
traditional flu season. There are three paths the H1N1
influenza virus could take: It could continue to cause mild
disease, it could die out, or it could mutate and re-emerge
in a more virulent form.

PLANNING AHEAD TO BE PREPARED
Fortunately, the DHSS has been preparing for a pan-

demic for nearly a decade, including all possible scenarios.
And, over the past several years, Governor Jon S. Corzine
and I have worked closely with federal, state and local
partners to ensure that New Jersey is as prepared as
possible to meet the challenges we may face.

Vaccination planning and distribution strategies have
been an important part of our work. Vaccination of New
Jersey residents – both for H1N1 and for seasonal influenza
– is a critical part of our effort to prevent the spread of
H1N1 and seasonal flu. To start, we recommend that all
individuals eligible for seasonal flu shots get vaccinated as
early as possible. Although seasonal influenza vaccinations
do not protect against the H1N1 influenza virus, it is vital
that we protect against seasonal flu. We need a healthy
workforce – not one suffering the effects of seasonal flu – to
be ready for any fall surge of H1N1 influenza.

Another important message that all of us in the medical
and public health field cannot repeat enough is the com-
monsense preventive measures that people can take to
avoid getting sick. It’s vital that we remind ourselves, our
office employees and all our patients about these three
simple strategies:
1 — Wash your hands frequently and thoroughly
2 — Cover coughs and sneezes
3 — Stay home from work or school if you are sick

INFLUENZA A(H1N1) VACCINES
If influenza A(H1N1) vaccine development and clinical

trials are successful, New Jersey expects vaccine to begin
arriving in stages beginning in late fall. Influenza A(H1N1)
vaccine is expected to be a two-dose vaccine, although

current clinical trials may provide information that
changes that expectation.

Vaccine distribution plans will be critical in getting
the vaccine to the people who want it. (The federal
government has determined that vaccination against
H1N1 influenza will be voluntary.) Based on recom-
mendations from the Advisory Committee on Immu-
nization Practices, the U.S. Centers for Disease Control
and Prevention (CDC) has issued initial guidance to
state health departments on which groups of individu-
als are the highest priorities for vaccination against



MDADVISOR 25

H1N1 influenza.
An awareness of these priorities will help all healthcare

providers in the state contribute to the success of the vac-
cination program. You can follow the guidelines first by
receiving the vaccination yourself as a frontline worker.
Second, you can create an organized plan to reach out to
patients who have been identified by the CDC as being
at the highest risk for contracting H1N1 influenza and
spreading it – or who have a greater burden of complications
due to H1N1 influenza. These include the following:

1 — Pregnant women
2 — Household contacts of children who are younger
than six months of age
3 — Healthcare workers and emergency medical services
personnel
4 — Children and young people between the ages of six
months and 24 years
5 — Adults ages 25 to 64 years with underlying health
conditions that increase their risk of complications from
influenza

The CDC has asked states to quickly identify oppor-
tunities to vaccinate these target groups. Like other
states, New Jersey will have to translate these recom-
mendations into practical steps that work for the state’s
unique populations and critical workforce. There may be
other groups that need to be included as we monitor the
evolution of the disease.

New Jersey physicians will play a critical role in the
state’s vaccination plans – not only for H1N1 influenza
but for seasonal influenza as well. The DHSS will keep you
informed and solicit input on your role in the state’s
vaccination plans as they evolve. Information will be
shared with professional organizations and hospital and
medical associations and through New Jersey’s unique,
web-based health alert network known as the New Jersey
Local Information Network and Communications Sys-

tem (LINCS), an e-mail-driven system that links health-
care providers with policymakers.

PREPARATION CONTINUES
Even before receiving federal guidance, New Jersey

had been preparing for the fall influenza season. In early
July, I joined Education Commissioner Lucille Davy and
state homeland security and emergency management offi-
cials in Bethesda, Maryland, at the national H1N1 Influenza
Preparedness Summit, hosted by U.S. Health and Human

Services Secretary Kathleen Sebelius, Homeland Security
Secretary Janet Napolitano and Education Secretary Arne
Duncan. The summit was convened to discuss school
preparedness and vaccination planning, as well as to share
best practices and lessons learned from the spring and
summer H1N1 wave.

The charge from that summit was for states to hold
summits over the summer in order to be as prepared as
possible. New Jersey was ahead of the curve; the DHSS had
already scheduled a five-part Pandemic Influenza Preparedness
Summit in July, August and September. Several hundred
health and emergency management officials attended the
summits to discuss key issues such as vaccination planning,
surge capacity at healthcare facilities, communications
issues and surveillance. New Jersey’s Department of
Education also convened teams of county school superin-
tendents and local health officials at their own conference
in August to share information and review the state’s
pandemic influenza plans.

The U.S. Department of Health and Human Services is
providing New Jersey’s DHSS with $10 million to
strengthen our pandemic influenza planning initiatives.
The money will help state and local health agencies and
healthcare facilities with vaccination planning and imple-
mentation, surge capacity and continuity of operations.

“NEW JERSEY PHYSICIANS WILL PLAY A CRITICAL ROLE IN THE STATE’S
VACCINATION PLANS – NOT ONLY FOR H1N1 INFLUENZA,

BUT FOR SEASONAL INFLUENZA AS WELL. THE DHSS WILL KEEP YOU
INFORMED AND SOLICIT INPUT ON YOUR ROLE IN THE STATE’S

VACCINATION PLANS AS THEY EVOLVE.”
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FRONTLINE PROVIDERS
Private physicians, hospital and community health center

staff, nurses and other healthcare providers are the front line
in providing medical care. You will see patients, make those
crucial diagnoses and treatment decisions and coordinate
communications with local health departments and the
New Jersey Department of Health and Senior Services.

The Department of Health and Senior Services will
continue to provide you with situational updates and with
information to relay to your patients and staff as the H1N1
influenza outbreak continues. I strongly recommend that
you bookmark our website, if you haven’t already, at
www.nj.gov/health; this site is updated regularly with the
latest information on H1N1 influenza.

I also recommend that you reach out to your local
health department or go to www.njlincs.net for information
about enrolling in NJ LINCS for e-mail alerts on up-to-date
surveillance and clinical recommendations. Another
important source of information is the federal government’s
clearinghouse for flu information, which can be found at
www.flu.gov. The federal government also maintains a
Twitter account at @CDCemergency that provides regular
updates on H1N1 influenza and other public health
emergencies.

New Jersey was well prepared to respond to the H1N1
influenza outbreak last spring. The DHSS continued to
prepare over the summer, and as H1N1 influenza continues
to evolve, we will share that information among our health-
care partners.

We are prepared and working together. I know that we
can protect the residents of the state of New Jersey and
reduce the spread of H1N1 influenza.

Heather Howard is the Commissioner for the New
Jersey Department of Health and Senior Services. What if I can learn to better
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“First, do no harm.” This time-honored advice from Hippocrates guides all those
who have dedicated their lives to the field of medicine. However, what does a
physician say if harm does occur? A recent survey of more than 2,600 doctors
revealed wide variation in the process of disclosure to patients after an adverse
event.1 This disparity may be due to a fear of lawsuits as well as uncertainty
regarding disclosure requirements. Whatever the cause, lack of communication
after an adverse event is detrimental to the physician/patient relationship.

In 2006, then-Senators Obama and Hillary Clinton coauthored the article,
“Making Patient Safety the Centerpiece of Medical Liability Reform.”2 This article
emphasized prevention of adverse events, prompt disclosure to patients and
early settlement or mediation where appropriate, as a means of significantly
reducing claims, lawsuits and ultimately malpractice costs and premiums. No
doubt, President Obama’s upcoming healthcare reform plan will seek similar
procedures governing prevention, disclosure and early compensation for
preventable adverse events.

DISCLOSURE AFTER AN ADVERSE EVENT

PART I: STATUTORY DUTIES

By Scott T. Heller, Esq.

©2009 MDAdvantage. All Rights Reserved.
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As we all await reform directives, now is a good time
to review the legal obligations under current New Jersey
law regarding disclosure of adverse events. To do so, this
article begins a three-part series of discussion on this
issue. Part I will explore the present New Jersey statutory
plan, supplemented by state agency regulations, directed
toward prevention and prompt disclosure of adverse
events. Part II will discuss judicial decisions under the
doctrine of informed consent that create a “common
law” duty of disclosure, independent of statutory obligations.
Part III will close the series with a review of frequently asked
questions.*

The New Jersey Patient Safety Act
In April 2004, the New Jersey Legislature enacted the

Patient Safety Act (PSA), with the goal of detecting, analyzing
and reducing medical errors. Annual summaries are
published on the website of the Department of Health
and Senior Services (DHSS). The PSA confirms the
patient’s right to notification of the most serious events
but promises the notification will not be used against the
physician and other healthcare provider(s) in the event of
a lawsuit.

The PSA applies to all healthcare facilities licensed by
New Jersey, including hospitals, ambulatory surgery centers,
psychiatric hospitals, nursing homes and other residential
and home care facilities. However, at this time, it appears
that the PSA disclosure requirements do not apply to
adverse events occurring in a private office not considered
a New Jersey–licensed healthcare facility. (Nevertheless,
common law disclosure duties still apply in all settings.
This concept will be discussed in Part II of this series.)

Remember, the overall goal of the PSA is to provide
data to the DHSS for improvement of services at facilities
the DHSS regulates. At present, there is no requirement to
present the DHSS with a patient safety report or root cause
analysis following an adverse event in an office setting.
This may change in the future as the federal and state gov-
ernments, patient advocates, physician groups and other
interested parties study ways to reduce injuries resulting
from the delivery of healthcare throughout the system.

PSA Required Reports
The PSA requires regulated facilities to notify the patient

and DHSS of all “serious preventable adverse events” and
“adverse events related to an allergic reaction” during
the episode of care, or, if discovered afterward, in a “timely
fashion.”3 (By inference, physicians and other healthcare
providers must inform the facility of such events.) As an
example, when a patient suffers a chemotherapy overdose
and serious bodily injury, both the patient and state must
be notified under the PSA.

To assure implementation of the PSA, the act requires
facilities to create a patient safety plan. This plan includes
the creation of a committee and teams of facility staff
competent to analyze and apply evidence-based patient
safety practices in order to reduce the chance of adverse
events within the healthcare system. Facilities must report
to the DHSS “every serious preventable adverse event that
occurs in that facility” and must ensure that the patient is
informed. Facilities must have ongoing patient safety training
for their personnel.3

Determining What to Report
The PSA requires that any serious preventable adverse

event or adverse event related to an allergic reaction must
be reported by the facility to the patient and to the New
Jersey Department of Health and Senior Services.4 (See the
“Patient Safety Act Terminology” box above for precise
definitions of these terms.)

Examples of such events provided in PSA regulations
include, but are not limited to, the following: intraoperative
coma/death of ASA Class I ambulatory surgery patient;

PATIENT SAFETY ACT TERMINOLOGY 4

ADVERSE EVENT: “A negative consequence of care that
results in unintended injury or illness, which may or may not
have been preventable.”

PREVENTABLE ADVERSE EVENT: A preventable event
“could have been anticipated and prepared against but
occurs because of an error or other system failure.”

SERIOUS PREVENTABLE ADVERSE EVENT: A preventable event
that “results in death, or loss of a body part, or disability or
loss of bodily function lasting more than seven days or is still
present at the time of discharge from the healthcare facility.”
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intravascular air embolism (not related to procedures with
high risk of intravascular air embolism); patient suicide
attempts; surgery on wrong side/wrong patient or retained
foreign body; medication errors; incompatible blood products;
contaminated drugs; product or medical device events;
maternal death following delivery in a low-risk pregnancy;
hypoglycemia onset in the facility; hyperbilirubinemia in a
neonate while in the facility; Stage III or IV pressure ulcers
acquired while in the facility (unless a Stage II ulcer was
documented on admission and progressed only to Stage
III); spinal manipulative therapy; unintended electric shocks
or burns; patient abductions; escapes or discharge of infant
to wrong person(s).5

Terms of Disclosure
The PSA requires every licensed healthcare facility to

inform patients of qualifying adverse events “no later than
the end of the episode of care, or, if discovery occurs after
the end of the episode of care, in a timely fashion…”
Notice may be given to a family member or guardian if the
information would seriously and adversely affect the
patient’s health.6 If a competent adult patient is not noti-
fied, the reason(s) that the healthcare provider chose to
inform the family or guardian instead of the patient must be
documented in the chart.7

Both the PSA statute and regulations also state that
a patient must be told about an adverse event related to an
allergic reaction. In this case, the patient must be warned about
circumstances in which the reaction may recur and must be
told to warn future healthcare providers of the event.6

Unfortunately, no specific guidance is offered as to what
the patient or family must be told about serious preventable
adverse events. However, it is known that the event can’t be
ignored; action must be taken. The first step is to take
advantage of the resources available to you (the ones you
are already paying for). Contact your insurance company so
you can be provided legal counsel to guide you in this
process. Also consult your facility procedures and disclosure
team for assistance before making disclosure. The American
Society for Healthcare Risk Management also offers helpful
guidelines on what to say and how to say it when informing
patients (see www.ashrm.org).

Any healthcare provider who finds himself or herself in a
situation involving an adverse effect must be sure to utilize
all available resources before making either mandatory or
voluntary disclosures to the patient, family or state. Knowing

in advance what words are appropriate, or inappropriate,
in given situations is important.

Proper Documentation
The PSA statute requires documentation of the time,

date, participants and content of the notification of an
adverse event in the patient’s medical record pursuant to
regulations.7 However, the PSA regulations issued by the
DHSS do not require that the content of the verbal disclosure
be documented in the medical record; the record must
include only “a statement that the occurrence of a serious
preventable adverse event, or adverse event related to an
allergic reaction, as applicable, was disclosed.”8

It may be wise to document the content of the verbal
disclosure outside the patient’s chart or electronic record
to prevent inadvertent discovery by third parties. Your
insurance company representative and legal counsel will
advise you to prepare this separate document and forward
it to counsel in order to obtain the protection of the attorney-
client privilege, keeping the document safe and confidential
in the event of future litigation.

Notification Timetable and Penalties for Noncompliance
DHSS regulations regarding the notification of

involved parties are quite specific. It is required that the
patient, family or guardian be informed within 24 hours
of the time the facility discovers an adverse event.9 The
PSA report to the state must be sent within 5 business
days after the facility discovers the event, and root cause
analysis must follow within 45 days.4 Supplemental
reports may be sent if additional information is obtained.

The means of contact with the patient is also outlined
by the PSA and its regulations. The patient must be notified
in person, if he or she is still in the facility or if a meeting
can be arranged; by phone if a meeting cannot be
arranged; or by certified mail if the facility is unable to
reach the patient by phone.6

Failure to make a mandatory report (one regarding a
serious preventable adverse event or adverse event relating
to an allergic reaction) results in penalties. Failure to
inform the patient permits the state to fine the facility
$1,000. This fine is increased to $5,000 when the facility
reports the event in a timely manner to the state but
does not inform the patient. If the facility fails to notify the
state, the fine is $1,000 per day, not to exceed $100,000,
for a general hospital; $250 per day, not to exceed
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$25,000, for all other facilities.10 Because notification by
the healthcare provider, usually the attending physician,
is required under many facility disclosure policies, facili-
ties may seek reimbursement from providers whose
silence results in fines.

Avoiding Self-Incrimination
Regarding the recording and

reporting of adverse events, the
PSA promises that neither the
documents developed by a
healthcare facility as part of a
process of self-critical analysis
nor oral statements made to a patient, family or
guardian will be: “1) subject to discovery or admissible
as evidence or otherwise disclosed in any civil, criminal
or administrative action or proceeding; 2) considered a
public record.”11

However, there are certain cases in which the facility,
professional boards or attorney general may use reported
information in support of disciplinary action. Such cases

would involve “recklessness, gross negligence or willful
misconduct” on the part of the healthcare provider. The
reported information might also be used against the
provider or facility if there is evidence of a pattern of significant
substandard performance that resulted in serious preventable

adverse events.12

There is also the possibility
that PSA provisions regarding the
promise of confidentiality may con-
flict with other laws. For example,
court evidence rules generally
permit a defendant’s own state-
ments to be used against that

defendant.13 At the same time, the PSA regulations extend
confidentiality to the root cause analysis that must be sub-
mitted to the state within 45 days of all mandatory PSA
reports.14 However, facts and data included in root cause
and other self-critical analysis documents have generally
been subject to disclosure by the court in litigation, while
opinions, criticisms or conclusions have been shielded.15

The PSA states it will not increase or decrease the ability

“Unfortunately, no specific guidance is offered
as to what the patient or family must be told
about serious preventable adverse events.

However, it is known that the event can’t be
ignored; action must be taken.”
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of patients or their attorneys to obtain information from
sources other than those specified in the PSA.16 For example,
opinions of the Patient Safety Committee on how adverse
events could have been prevented are protected from
disclosure to the patients or their attorneys. In contrast, the
facts contained in the minutes of departmental meetings
do not become privileged simply because they are reviewed
by the Patient Safety Committee. The clear intent of the
PSA is to prevent disclosures to the patient, family, Patient
Safety Committee or state from being used against the
provider. However, no court has yet interpreted the PSA,
defined its boundaries or confirmed its supremacy over
conflicting law.

This lack of clarity reinforces the need for professional
legal guidance following an adverse event.

What Should I Do First?
The fear and uncertainty that often surround an

adverse event in a medical situation are certainly under-
standable. However, the strain can be eased when the
physician remembers that there is a support system in place
through his or her insurance company, legal counsel and
facility to guide and assure him or her in this situation.

Although this article has offered descriptive factual
information about the Patient Safety Act, this information
should not to be construed as legal advice. To properly protect
yourself, you should contact your insurance company and
seek the advice of legal counsel immediately following an
adverse event in order to meet your legal obligations to
the patient and facility, while protecting yourself, your col-
leagues and your facility from further legal consequences.
Healthcare providers should also be familiar with the facility’s
policy and procedure for revealing adverse events and
with the resources available to assist both physicians and
patients through this ordeal. These actions should be taken
before disclosing any adverse event to a patient, family
member, guardian, government agency, professional board
or other person or entity.

As the nation’s healthcare system is reformed in the
coming months, it is the responsibility of all healthcare
providers to have a clear understanding of their current state
laws regarding prevention and disclosure of adverse events.
With this knowledge in hand, astute providers will be pre-
pared to adjust, if necessary, to the federal mandates.

The next issue of MDAdvisor will include an article
discussing how a “common law” duty of disclosure, inde-
pendent of statutory requirements, affects your disclosure
obligations following an adverse event.

Scott T. Heller, Esq., is a partner with Giblin & Combs,
LLC in Morristown, New Jersey, and a certified civil trial
attorney with more than 20 years of experience in
defending doctors, nurses and hospitals in medical
malpractice cases.

* Ethical codes are not included in this series of articles.
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Healthcare reform has now taken center stage. Although
public health insurance plans and other reforms are still
being debated as this issue of MDAdvisor goes to press,
a key part of the reform plan – incentives that encourage
physicians and hospitals to invest in healthcare informa-
tion technology (HIT) – has already been legislated by the
federal government. Specifically, the so-called HITECH
part of the American Recovery and Reinvestment Act
(ARRA), signed by President Obama on February 17,
2009, includes incentives for eligible healthcare pro-
fessionals and hospitals to adopt electronic health
records (EHR) software.

Although skeptics have questioned whether wide-
spread adoption of EHR software can reduce healthcare

costs, the current National Coordinator for Health Information
Technology (ONCHIT), Dr. David Blumenthal, MD, MPP, is a
firm believer:

As a primary care physician for over 30 years, I spent the
first twenty shuffling papers in search of missing studies
and frequently hoping, during middle-of-the-night
emergencies, that I knew enough about patients’
medical histories to make good decisions. All that
changed when I began to have access to patients’
electronic medical records. It made me a much better
doctor. I would never go back, and neither would the
vast majority of American physicians who have made
the leap into the electronic age.1

By Carol V. Brown, MBA, PhD
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Another high-profile physician
who is the CIO at Beth Israel
Deaconess Medical Center in
Boston, John Halamaka, MD,
has separately reported that
HIT investments could save
upwards of $150 billion
annually:

Investing in health IT,
such as the adoption
and advancement of
electronic health records,
will help bring about an
interoperable health care sys-
tem, which studies have shown
can save upwards of $150 billion
to $300 billion annually to numerous
stakeholders, including the federal government
and, thus, taxpayers.2

DEFINITION DISTINCTIONS
It is noteworthy that the legislated incentives are for

EHR investments, not EMRs (electronic medical records).
Here are the clarifying definitions developed by the National
Alliance for Health Information Technology in 20083 [italics
and bold font added by the author for emphasis]:

ELECTRONIC MEDICAL RECORD (EMR)
An electronic record of health-related information on
an individual that can be created, gathered, managed
and consulted by authorized clinicians and staff within
one healthcare organization.

ELECTRONIC HEALTH RECORD (EHR)
An electronic record of health-related information on
an individual that conforms to nationally recognized
interoperability standards and that can be created,
managed and consulted by authorized clinicians and
staff across more than one healthcare organization.

The key differences between the two are in italics: an
EHR has interoperability capabilities that enable the
exchange of patient data across more than one healthcare
organization. The U.S. government wants widespread EHR
adoptions in physician offices, hospitals and other provider
organizations because this is a necessary first step for pro-

viding electronic access to a
given patient’s health record

based on data collected and
maintained by multiple
providers. EHR connectivity
enables patient informa-
tion collected not only
in labs and radiology
facilities but also in out-
patient and inpatient

settings to be moved
electronically to other rele-

vant providers in a format
readable by different software

products in use within different
healthcare facilities.

EHR INCENTIVE ELIGIBILITY REQUIREMENTS
To ensure that the federal government’s funds are

going toward investments in software that conform to an
EHR definition, eligible professionals and hospitals will
need to provide documentation about two qualifiers to
be eligible for ARRA incentive payments:
1 — The installed EHR technology must be a “certified”
software product [pursuant to Section 3001(c)(5) of the
Public Health Service Act as added by the ARRA].
2 — The provider must demonstrate “meaningful use” of
the EHR technology [under the HITECH Act].

For several months after the passage of this legislation,
these qualifiers remained vague. However, the criteria by
which EHR products have recently been certified by the
Certification Commission for Healthcare Information
Technology (CCHIT) are publicly available. Originally a
federal government-sponsored commission, the CCHIT is
now an independent organization based in Chicago, Illinois.
The volunteer committees that have helped establish the
CCHIT criteria for functionality, interoperability and security
over the past several years have included physicians and
representatives from other relevant healthcare stakeholders.
Although the immediate and longer-term roles for the
CCHIT in the EHR certification process are still being
established,4 the detailed criteria for EHR certifications
that the CCHIT has used in recent years, as well as the
ambulatory and inpatient EHR software products that
CCHIT has certified, have been posted on its public website
at www.cchit.org.

“The U.S. governmentwants widespread EHR
adoptions in physician offices,
hospitals and other provider
organizations because this
is a necessary first step for

providing electronic access to
a given patient’s health
record based on data

collected and maintained by
multiple providers.”
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The EHR certification criteria for the HITECH incentives
will be linked to the rules that will be used to determine
if an eligible healthcare provider or hospital is considered
a “meaningful EHR user.” Initial “meaningful use” guide-
lines were accepted by a federal HIT Policy Committee in
mid-August, and they are anchored to specific health
outcomes and care goals. For example, the usage of
CPOE software, in which orders (medication, laboratory,
procedure, diagnostic imaging, immunization, referral)
and drug-drug, drug-allergy and drug-formulary checks
are performed, is a major objective.

DISBURSAL OF INCENTIVE FUNDS
The EHR incentives will be disbursed by Medicare

and Medicaid as bonus payments to healthcare profes-
sionals who qualify as meaningful EHR users between
2011 and 2016, but the measures to qualify for the incen-
tive payments increase over time. For example, for an
incentive payment based on a year 2011 measure, only 10
percent of CPOE orders of any type need to be directly
entered by an authorizing provider in hospitals, but the
year 2013 measure requires that CPOE be used for all
order types and that evidence-based order sets are
employed. For physicians who first qualify in 2011, the
Medicare payments over the multi-year period can total
$44,000; physicians who qualify in a later year will be eli-
gible for a smaller total reimbursement amount. After the
period for incentive payments ends, it is also anticipated
that Medicare reimbursement payments will be smaller
for those providers who have not yet adopted certified
EHR software – i.e., a “carrot and stick” approach.

It is also widely recognized that achieving “meaningful
use” will be difficult for some clinicians and hospitals, and
the HITECH Act provides for significant funding of grants
to “regional extension centers” to assist with technical
and business issues related to HIT adoption and
implementation.5

The American Medical Association, American Nurses
Association and other professional organizations are, of
course, tracking these federal workgroup recommendations
and grant programs. Another credible and frequently
updated source of information that I highly recommend is
the public website of a non-profit organization of both
healthcare professionals and IT professionals that also
has state chapters: the Healthcare Information and Man-
agement Systems Society (HIMSS) at www.himss.org.

Although much remains to be decided about healthcare
reform in the U.S. and the impacts on members of the medical
community, healthcare IT adoption has already been
embraced as a necessary step toward health reform – and
one that should not be ignored.

Carol V. Brown, MBA, PhD, is the Director of the
Healthcare IT Management program at Stevens Institute
of Technology (http://howe.stevens.edu/hith). Dr. Brown’s
research interests in healthcare IT include administrative
and clinical system adoption, physician roles in IT gover-
nance, overcoming implementation barriers and e-patient
trends. She has developed numerous courses and pro-
fessional workshops that focus on effective healthcare IT
design, adoption and implementation.
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There is no doubt that medical professionals are facing
challenging times. Given the unstable economy, along
with looming healthcare reform and the cutbacks in insur-
ance and charity care reimbursements, physicians in private
practice are forced to make difficult decisions regarding
layoffs, cutbacks and, in the worst cases, the prospect of
closing their doors.

However, with these obstacles, there is also opportunity
for those who accept the challenge of change. To do this
successfully, today’s physicians must possess and demon-
strate strong leadership skills.

EMBRACING CHANGE
Change is a funny thing. We all know intellectually

that it is inevitable, but we sometimes resist or fight it, as
if resistance is a real option. But the best leaders embrace
change. They understand that while it may be scary and
unnerving, change offers opportunities to challenge oneself,
as well as one’s colleagues, coworkers and employees, to
be more creative, flexible and strategic.

In his classic book, Who Moved My Cheese?,
Dr. Spencer Johnson tells a simple but powerful story
about four characters in a “maze” who are obsessed with

finding “cheese.”1 Two of the characters are mice named
Sniff and Scurry, and two are people, Hem and Haw, who
are as small as mice but have a very different approach to
finding cheese. The “cheese” is a metaphor for anything
we want or desire in life. It could be a great job, a terrific
company with flowing profits or the relationship of our
dreams. The “maze,” says Johnson, is “where you look for
what you want – the organization you work in or the family
or community you live in.”

In business and in life, change is the only constant, yet
all four characters in the book see change very differently.
The mice expect it, revel in it and actually figure out how to
have fun looking for new cheese as the old cheese disap-
pears. However, Hem and Haw seem constantly frustrated,
resentful and angry when the “cheese” they feel they have
earned is no longer where they expect it to be. Says Johnson,
“It would all be so easy if you had a map to the maze. If the
same old routines worked. If they just stopped moving ‘the
cheese,’ but things keep changing.”

And so it is today in the healthcare world. Old paradigms
no longer apply. Economic models and legislation keep
changing. The leaders of many medical practices refuse to
see the handwriting on the wall and just hope that “the

THE CHALLENGE
By Steve Adubato, PhD

OF CHANGE
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cheese” will suddenly return to where it’s supposed to be.
Real leaders, however, face the change and create solutions
through strategic plans and partnerships that motivate and
inspire their colleagues and employees to get past their
fear of change and rise to the challenge.

WHY CHANGE EFFORTS FAIL AND WHAT LEADERS
CAN DO ABOUT IT

Knowing that change is good and necessary is a first
step in dealing with it, but that knowledge isn’t enough.

Great leaders confront the elements of change that threaten
the survival of their business model, and they foster an
environment in their medical practices that encourages the
professionals they work with to do the same. Here’s how.

Often, a physician in charge of his or her own medical
practice doesn’t understand how complex change really is
and therefore becomes highly impatient with the slow
pace of the process. This office leader may become frus-
trated with the staff members and let them know it – which
makes the change harder to implement.

Think about it. You probably see the global and personal
effects of the recent changes in the medical profession. But
your staff on the front line, working with patients and their
families on a daily basis, probably sees the effects of
change quite differently. Successful practice leaders under-
stand that they must empathize with the position of their
colleagues and employees and communicate that
understanding accordingly.

Another challenge to dealing with current changes that
affect your medical practice is convincing everyone in the
practice that the change is necessary. People are naturally
resistant to change, and therefore making required
changes seems unnatural. This fact of life cannot be
ignored. The key here is to clearly communicate that the
status quo is more dangerous and risky than the change

itself. Until that’s done, people have little or no motivation
to “buy in” to the process. Make it crystal clear that there
is an urgent need for change and that the status quo is
unacceptable.

Do not, however, communicate this need for change
as an edict from a dictator. People need to have the
opportunity to express their concerns, issues or questions
about the change. If you don’t allow for that, people will
become frustrated and resist the change even more.
They may say they are on board, but their actions will

show that they are not. You must give staff members the
opportunity to discuss a particular change in an open
forum. This open dialogue can occur through employee
meetings, interactive e-mails and employee newsletters.

Be sure to communicate why the change must take
place. Too many people push for a change but do a poor
job explaining where the change will take the organization.
They do not explain how the change connects to the
bigger picture. The best leaders have a clear vision, and
they take the time to explain it to those involved in
pursuing that vision. Like many organizational leaders,
you can present the changes needed through detailed,
standard operating procedure manuals or highly detailed
descriptions of the steps needed to implement the
change. But no matter how careful and detailed your
explanation, if the people in your practice aren’t con-
vinced that the change will lead to a positive outcome,
nothing positive will happen.

Even after your team is onboard with required
changes, there will still be obstacles for you to deal with.
To ignore these obstacles is to invite failure. According to
John Kotter, an expert on change management who has
examined more than 100 companies trying to reengineer
themselves, “Sometimes the obstacle is organizational
structure… Sometimes compensation or performance
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appraisal systems make people choose between the new
vision and their own self-interest…Worst of all are the
bosses who refuse to change and who make demands
that are inconsistent with the overall effort.”2 Whatever
the obstacles to change are in your practice, they must
be addressed and overcome. If, for example, there are
particular people in your practice who are resisting
change, those people must be convinced that it is in their
interest to be a part of the transformation. There are
many ways to persuade and get “buy-in.” The key,

however, is to recognize the need for persuasion and to
make the effort.

When making this effort with your team, don’t downplay
what it is going to take to implement a particular change,
including the sacrifices, as well as any pain, that might be
involved. If you do sugarcoat the facts, your colleagues
and staff will resent the change and you as the change
agent for being less than honest with them. When you are
confronted with opposition to the change, see it as an
opportunity. Don’t duck hard questions – be honest. This
is the only way you can be perceived as someone who is
truly convinced that the change really makes sense,
despite the difficulties you all may face. If your team
members don’t believe that you believe in the changes
you’re asking them to make, you can forget about your
team coming on board.

If things really get tough, avoid the temptation to pull
out the hammer and force compliance. This rarely, if ever,
works over the long haul. Too often, leaders get caught
up in the desire to have their change effort appear
successful. That shouldn’t be your goal. Rather, you
should work patiently and empathetically toward getting
everyone to work together toward the same goal.

Along the way toward fulfilling your vision, celebrate
and recognize any success or accomplishment associated

with the change effort – no matter how small. People need
to see progress in order to commit to long-haul changes.
Remember, everyone wants to be part of a winning team.

The bottom line is that great leaders embrace change
and communicate a clear vision to their medical team as to
how they must work together to deal with that change. It is
not enough for you to have the vision; you must find the
words and set an example for others to see and follow.
Once you have done that, the medical practice – and in turn
your talented team of colleagues and employees – can reap

the benefits the change was designed to produce.
Steve Adubato, PhD, is a four-time Emmy Award-

winning anchor for Thirteen/WNET (PBS) and is a media
analyst for MSNBC. He is a motivational speaker and
Star-Ledger columnist who has written extensively on
doctor-patient communication.

1 Johnson, S. (1998). Who moved my cheese? New York:
Putnam.

2 Kotter, J. (1996). Leading change. Boston: Harvard
Business Press.

“THE BOTTOM LINE IS THAT GREAT LEADERS
EMBRACE CHANGE AND COMMUNICATE A CLEAR VISION

TO THEIR MEDICAL TEAM AS TO HOW THEY MUST WORK TOGETHER
TO DEAL WITH THAT CHANGE.”



MDADVANTAGE IS PLEASED TO ANNOUNCE
NEW RISK MANAGEMENT OPPORTUNITIES
As part of our ongoing commitment to providing valuable services to our
insureds, MDAdvantage is pleased to announce the following new additions
to its Risk Management Incentive Plan. These innovative programs, which
are all available to MDAdvantage insureds at no cost, represent an
opportunity to earn CME credits as well as premium discounts.

For more information on these programs, contact our Risk Management Department at 888-355-5551,
or log in to your web account at www.MDAdvantageonline.com.

MDADVANTAGE INTRODUCES ITS 1ST PODCAST:
Everything They Should Have Taught You in Medical School About the Law
(What Every Healthcare Professional Must Know About the Law)
Burke Giblin, Esq., and his colleagues use more than 30 years of experience in dealing with physicians
in medical malpractice cases to identify key areas of knowledge and key distinctions that will
enable physicians to improve their outcomes in defending medical malpractice cases. You can
listen to the podcast straight from your computer, or you can download the podcast into your
iPod or MP3 device.

UPCOMING SEMINAR
The New Jersey Board of Medical Examiners Regulations:
Understanding the Rules, Knowing Your Rights, Meeting Your Responsibilities
Friday, November 6, 2009 - 9:00 a.m. - 12:00 p.m.
Hamilton Park Hotel and Conf. Center, Florham Park, NJ

To register for this seminar or to see more information on our upcoming seminars, please
go to: http://cmetracker.net/MDA/doPostCatalog.htm or contact Anita Diodata in our
Risk Management Department at 888-355-5551, ext. 1306.

EARN CME CREDITS WHILE YOU READ YOUR ECRI NEWSLETTER
Physicians are now able to earn CME credits while reading Physician Practice E-News, a
biweekly e-newsletter developed by the ECRI Institute and provided by MDAdvantage. You
may access the ECRI Institute E-Learn webpage either by clicking on the link in your Physician
Practice E-News Newsletter or by accessing the webpage directly from the secure login section
of the MDAdvantage website. If you are not already receiving the e-newsletter and would like
to, please respond to this e-mail.

ON-SITE SERVICE: Malpractice Prevention Strategies for the Medical Office Workshop
This 1-hour workshop aims to increase physicians’ awareness of potential areas of liability
within their practice and to launch a discussion between physicians and staff that leads to
a team approach in prioritizing the implementation of risk strategies. Knowing the key risk
management strategies to incorporate in a medical office will help to enhance patient safety,
improve patient outcomes and help physicians succeed in both patient care and the business
aspects of the medical practice.





A LEADING PROVIDER OF MEDICAL PROFESSIONAL LIABILITY INSURANCE IN NEW JERSEY
Two Princess Road, Suite 2 • Lawrenceville, NJ 08648 • 888-355-5551 • www.MDAdvantageonline.com

STRAIGHT FROM THE TOP:
Straight talk about medical professional liability insurance with
Patricia Costante, Chairman & CEO of MDAdvantage.

Q: With the recent turmoil and volatility in the market, what is the current financial position of your
company?
MDAdvantage does not invest in equities and has always been committed to investing prudently.
We’ve added more than $10 million dollars to policyholders’ surplus each year for the last four years,
and are confident that MDAdvantage is financially prepared to handle all known and future claims.

You say that your company is available 24/7? What does that mean to me?
We are dedicated to keeping our physicians safe 24/7, it’s that simple. We have claim professionals
available to help you every day of the year, at any hour, ready to provide advice and guidance
through the entire claims process.

There are a lot of medical professional liability insurance companies out there.
How can I be sure I’m getting the best value from you?
Easy, just compare! We offer flexible coverage and payment options,
complimentary CME-accredited seminars and workshops, e-learning courses,
on-site practice assessments and more. Our rates are very competitive and our
customer service is second to none. Plus, there is no buy-in and no up-front costs
to switch to our company. Ask your broker for more details.

Have a question or comment about medical professional liability insurance
in New Jersey? Get your answer STRAIGHT FROM THE TOP.
E-mail PATRICIA COSTANTE directly at Costante@mdanj.com.
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c/o MDAdvantage
Two Princess Road, Suite 2
Lawrenceville, NJ 08648


