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On behalf of the Editorial Board, I
am pleased to present my health-
care colleagues in New Jersey with
our third issue of MDAdvisor. This
issue covers a number of subjects
related specifically to the practice
of medicine in New Jersey. Our

feature article focuses on the serious financial
strains our hospitals are facing this year and the
resulting recent and pending hospital closures.
To explore this important issue of hospital
care in New Jersey, we have been fortunate to
enlist four acknowledged experts in hospital
administration in a roundtable discussion.
Steve Adubato, PhD, renowned TV commen-
tator and an MDAdvisor Editorial Board
member, moderated this discussion about
the imminent budget cutbacks, below-cost
Medicaid and charity-care reimbursements
and the resulting hospital crisis in New Jer-
sey. The discussion will also soon be airing
on television, and segments of the pro-
gram will be made available to readers at
www.MDAdvantageonline.com\MDAdvisor.
This is a topic that the Editorial Board will
continue to monitor as New Jersey’s budget
is finalized.

We have also addressed numerous other matters rel-
evant to New Jersey healthcare providers. These include
the publication of new mandates by the Board of Medical
Examiners concerning 1) required use of new prescription
forms preprinted with NPI numbers and 2) the controversial
Cultural Competency training now required for licensure
in New Jersey.

Overall, we believe that this issue contains timely
and relevant articles that will interest and inform you. As
always, we encourage you to submit articles of your own,
and we hope you will share your opinions and responses
to published articles in our Letters to the Editor section.
I look forward to hearing from you.

Sincerely,

Henry H. Sherk, MD
Editor-in-Chief

In this issue, we are honored
to include an article titled
“Screening for Depression in
General Medicine Practice:
How Can Natural Sadness
Be Distinguished from Major
Depressive Disorder?” by

Allan V. Horwitz, PhD and Jerome C. Wakefield,
PhD, DSW, co-authors of the popular book The
Loss of Sadness: How Psychiatry Transformed
Normal Sorrow into Depressive Disorder. Their
expert insights into the potential negative
consequences of an overly broad definition of
Major Depressive Disorder give all of us in the
healthcare community something to think
about.

We have also begun an investigation of
cultural competency and effective strategies for
serving the needs of our increasingly diverse
patient population in New Jersey. This ongoing
series begins with several relevant articles in this
issue, including: “Effective Communication:

Awareness Is Key” by Steve Adubato, PhD; “Cultural Com-
petency: Across Cultures Between Physicians and Patients”
by Debbie Salas-Lopez, MD, MPH; and an important notice
from the New Jersey State Board of Medical Examiners
(BME). As Chairman and CEO of MDAdvantage, I am
always pleased to see articles submitted that educate our
physicians on medical professional liability issues. Robert B.
Goley presents an update on medical liability tort reform
on both the federal and state levels and includes some
interesting commentary on the positions of our 2008 presi-
dential candidates. John Zen Jackson, Esq., presents a
very informative article titled “The Defendant Physician’s
Deposition: Some Traps and Some Tips.” Although I am
pleased to print such a helpful piece with insider information,
I hope that none of our physician readers need to refer to
the article anytime soon!

Sincerely,

Patricia A. Costante
Chairman & CEO
MDAdvantage Insurance Company of New Jersey
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MDADVANTAGE OFFERS SPECIALIZED EDUCATION TO HELP PROTECT YOU AGAINST A LAWSUIT.
As a physician, you are always there for your patients. But who is always there for you?

MDAdvantage is a physician-supported provider of medical professional liability insurance.
Because we understand the risks that physicians face every day, we also understand the
need for educating them on ways to avoid being a target for medical malpractice lawsuits.

Our risk management seminars, many with CME credits, are specifically designed to
educate physicians about procedures and protocols they can follow to help minimize the risk
of malpractice lawsuits.

We like to think of it as preventative medicine for your practice.

If you’re a physician in New Jersey, call the company that’s always there for you and
find out how you can get the MDAdvantage.

A LEADING PROVIDER OF MEDICAL PROFESSIONAL LIABILITY INSURANCE IN NEW JERSEY
Two Princess Road, Suite 2 • Lawrenceville, NJ 08648 • 888-355-5551 • www.MDAdvantageonline.com

TAKING CARE OF YOURSELF IS JUST AS IMPORTANT
AS TAKING CARE OF YOUR PATIENTS.
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CHARITY CARE IN
NEW JERSEY:

ECBCOST DA ECB CONSEQUENCES

MDADVISOR 5

Steve Adubato: What exactly is charity care, and why is it
so significant?

Ronald J. Del Mauro: Charity care is a state-mandated
system that takes care of patients who cannot afford to pay
for healthcare. The state reimburses a certain portion of
that cost – but not the full cost. The cost of the charity care
that hospitals offer in the state of New Jersey is somewhere
in the area of $1.7 billion on an annual basis; the proposed
amount of reimbursement this year is somewhere in the
area of $575 million.

New Jersey hospitals are in trouble. According to the New Jersey
Hospital Association’s report entitled 2008 Update: The Crisis Deepens, since 1992, a total of 22 hospitals

have closed; five have filed for bankruptcy in the last 18 months; and half of the remaining facilities are losing money,
despite eliminating close to 6,500 jobs.1 Governor Corzine’s proposed New Jersey state budget is poised to

make the situation worse: It includes $608 million to finance charity care – a $143 million reduction. [Editor’s note: At
press time, recent budget resolutions have put $50 million back into the healthcare system, including

$32 million for charity care, $9 million for graduate medical education and $9 million for a hospital stabilization fund.
These amounts are subject to change up until the time the budget is passed.]

In response to this crisis, a hospital executive roundtable was held on May 6, 2008, as part of a public television series
called “Informed Choices,” moderated by Steve Adubato, PhD, Emmy Award-winning anchor and

MDAdvisor editorial board member. Parts of this discussion are reprinted here in the expectation that the
views of the participants will encourage open dialogue among all New Jersey healthcare providers on

the impact of this urgent situation on New Jersey’s medical community and its citizens.

PANEL MEMBERS

Steve Adubato, PhD, Moderator

Michael R. D’Agnes, FACHE, President & CEO,
Raritan Bay Medical Center

Ronald J. Del Mauro, President & CEO,
Saint Barnabas Health Care System

Stephen K. Jones, President & CEO,
Robert Wood Johnson University Hospital

Elizabeth A. Ryan, Esq., President Designee & CEO,
New Jersey Hospital AssociationCaucus: New Jersey and One-on-One with Steve Adubato

are productions of the Caucus Educational Corporation

Emmy Award Winning anchor
Steve Adubato -
he asks the questions
you want answered.
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Every Saturday at 12:30 p.m.
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Monday – Friday at 5:30 p.m.

Member

Thirteen/WN
Every Saturday

NJN-Public
Every Sunday

orkNET New YYo
y at 12:30 p.m.

elevisionc TTe
y at 8:30 a.m.

The Com
Monday – F

mcast Network
riday at 5:30 p.m.F

Ca

y y

CN8 - The Com
Every Sunday at

aucus: New Jersey and
are productions of the C

y

mcast Network
10 a.m. & 5 p.m.

One with Stevon--One
Caucus Educational Cor

dubatove A
rporation



CHARITY CARE IN
NEW JERSEY:

ECBCOST DA ECB CONSEQUENCES

MDADVISOR 5

Steve Adubato: What exactly is charity care, and why is it
so significant?

Ronald J. Del Mauro: Charity care is a state-mandated
system that takes care of patients who cannot afford to pay
for healthcare. The state reimburses a certain portion of
that cost – but not the full cost. The cost of the charity care
that hospitals offer in the state of New Jersey is somewhere
in the area of $1.7 billion on an annual basis; the proposed
amount of reimbursement this year is somewhere in the
area of $575 million.

New Jersey hospitals are in trouble. According to the New Jersey
Hospital Association’s report entitled 2008 Update: The Crisis Deepens, since 1992, a total of 22 hospitals

have closed; five have filed for bankruptcy in the last 18 months; and half of the remaining facilities are losing money,
despite eliminating close to 6,500 jobs.1 Governor Corzine’s proposed New Jersey state budget is poised to

make the situation worse: It includes $608 million to finance charity care – a $143 million reduction. [Editor’s note: At
press time, recent budget resolutions have put $50 million back into the healthcare system, including

$32 million for charity care, $9 million for graduate medical education and $9 million for a hospital stabilization fund.
These amounts are subject to change up until the time the budget is passed.]

In response to this crisis, a hospital executive roundtable was held on May 6, 2008, as part of a public television series
called “Informed Choices,” moderated by Steve Adubato, PhD, Emmy Award-winning anchor and

MDAdvisor editorial board member. Parts of this discussion are reprinted here in the expectation that the
views of the participants will encourage open dialogue among all New Jersey healthcare providers on

the impact of this urgent situation on New Jersey’s medical community and its citizens.

PANEL MEMBERS

Steve Adubato, PhD, Moderator

Michael R. D’Agnes, FACHE, President & CEO,
Raritan Bay Medical Center

Ronald J. Del Mauro, President & CEO,
Saint Barnabas Health Care System

Stephen K. Jones, President & CEO,
Robert Wood Johnson University Hospital

Elizabeth A. Ryan, Esq., President Designee & CEO,
New Jersey Hospital AssociationCaucus: New Jersey and One-on-One with Steve Adubato

are productions of the Caucus Educational Corporation

Emmy Award Winning anchor
Steve Adubato -
he asks the questions
you want answered.

Member

Thirteen/WNET New York
Every Saturday at 12:30 p.m.

NJN-Public Television
Every Sunday at 8:30 a.m.

CN8 - The Comcast Network
Every Sunday at 10 a.m. & 5 p.m.

The Comcast Network
Monday – Friday at 5:30 p.m.

Member

Thirteen/WN
Every Saturday

NJN-Public
Every Sunday

orkNET New YYo
y at 12:30 p.m.

elevisionc TTe
y at 8:30 a.m.

The Com
Monday – F

mcast Network
riday at 5:30 p.m.F

Ca

y y

CN8 - The Com
Every Sunday at

aucus: New Jersey and
are productions of the C

y

mcast Network
10 a.m. & 5 p.m.

One with Stevon--One
Caucus Educational Cor

dubatove A
rporation

©2008 MDAdvantage. All Rights Reserved.



MDADVISOR 76 MDADVISOR | SUMMER 2008

customers pay less than your costs, I don’t know of any
business that can survive that.

Steve Adubato: If someone argued that it’s about hospitals
getting leaner and doing more with less, how would you
respond, Mike?

Michael R. D’Agnes: That’s what we’ve been doing. At
Raritan Bay Medical Center’s two hospitals – one in Perth
Amboy and one in Old Bridge – our ability to cost shift is
26 percent. Cost shifting is having other payers pay for
the governmental payers who are not paying their fair
share. So we have 26 percent of the insurance company
business. The other 74 percent are the governmental
payers. There is no way that this 26 percent can pay, and
they won’t pay, what the government isn’t
paying. For example: Every year, Medicaid
and charity care costs us $53 million. We
get $33 million for those two areas from
the state. This is a $20 million deficit
that I cannot make up on that 26 per-
cent. The result is that we lose
money. We lost money in 2007; we
will most likely lose money in 2008.
And yet, over the last three years,
we have eliminated 300 positions,
and we have frozen a defined
benefit pension plan. We’ve
closed our clinics and transferred
them to a federally qualified
health center. We have done everything a
prudent business can do, and yet we are still mandated
to treat people and to have certain desired outcomes.

Steve Adubato: Steve Jones, what is the overall impact
on patients and patient care?

Stephen K. Jones: The impact is on the availability of
services and, as we look to the future, on new technologies
and new services and also on health professionals. Part of
the equation is not just charity care, but graduate medical
education. Part of this state budget calls for a reduction
of $18.1 million in funding for medical education – the
training of young physicians. When they come out of
school, they do their physician residency training pro-
gram. It can take 3 to 10 years to train a physician. With the

aging of our society, having enough physicians is very impor-
tant, along with the other health professions. Based on the
average salary of a first-year physician resident, this cut of
$18.1 million could be a cut of 400 residents. The entering
class this year is 700 residents. As our population ages,
there will be fewer doctors to help the citizens in New Jersey.

Steve Adubato: Betsy, in a recent meeting organized by
the Hospital Association with Governor Jon Corzine and
hospital executives, did you get a sense that the governor
heard what was being said and was sympathetic to the
hospitals’ perspective?

Elizabeth A. Ryan: We got a sense that he did feel our
pain. But he conveyed to us that the state is in pain, and he
has certain mandates he must meet. We pointed out that

charity care is a legal mandate that the state
imposes upon hospitals. We got a

sense that healthcare
spending was not a pri-

ority for him. We were
making the case of cut-

ting in other areas, and in
each area, he said no.

Steve Adubato: What does
that say to you, Ron?

Ronald J. Del Mauro: I think it
says that healthcare has not

come to the top of the governor’s
priority list. Granted, he may

have been dealt an unfair hand,
but that is his issue. He now has to deal with this issue. He
has to deal with not only the delivery of healthcare to all
our citizens, but also with the fact that hospitals are an
economic engine in the state of New Jersey, based on
the number of employees we hire and that we keep gain-
fully employed on an ongoing basis. This includes the
physicians who are affiliated with our hospitals, as well as
the staff and vendors. In Essex County alone, we have
four facilities, and we spend in excess of $55 million a
year with vendors with Essex County addresses. The
impact that hospitals have economically throughout the
state of New Jersey is not talked about. We have a sacred
mission, and we are committed to treating patients, and

Steve Adubato: So hospitals are getting back from the
government between 50 and 60 cents on the dollar for
healthcare provided. What’s the impact of that?

Michael R. D’Agnes: It is why we’re facing a crisis.
And keep in mind that this has been
going on since 1993, so you
have the cumula-
tive effect of this
underpayment by
the state for charity
care and for Medi-
caid. When you add
those two together,
you are talking well over
a billion dollars in the
annual amount the state
is not paying hospitals –
especially those hospitals
that treat the most vulnerable
patients in urban areas.

Steve Adubato: How does a hospital actually make up this
money and maintain a strong bottom line?

Stephen K. Jones: The days are gone when hospitals
could cost shift underpayment from one payer to another
payer. Now, hospitals have contracts with the government
through Medicare and Medicaid that define the payments,
which we are not able to pass on, so hospitals have to cut
services. Therefore, there is direct impact on patients and
their care. When you look at hospital closures in New Jersey,
you see the result of cumulative underfunding. Even the
government’s own report said there is chronic underfunding
by government payers.

Steve Adubato: Betsy, you represent the Hospital Asso-
ciation. How many hospitals are in trouble, and how many
have closed?

Elizabeth A. Ryan: Statewide, we currently have 77 acute-
care hospitals. About 20 years ago we had 112, so that is
about a 30 percent consolidation. To Steve Jones’ point,
the Reinhardt Commission came in and did a scientific
analysis looking at the number of beds in New Jersey and
concluded that in three regions of the state we are over-

bedded. But that does not mean that hospitals need to
close. It may just mean we need reductions. And I should
point out that since the Reinhardt Commission report

came out, with the data that they used, we’ve
lost 1,500 beds in the state because of all the
closures that have occurred. In the past decade,
roughly 10 hospitals have closed, and there
are two hospitals with closure applications
pending. We don’t know how many more
this budget will close, but we do know it
will close hospitals.

Steve Adubato: Some have said this is
a good thing for the state. How do you
see it, Ron?

Ronald J. Del Mauro: Obviously, it
is not a good thing for the state.

We serve about two million patients in
New Jersey on an annual basis through the Saint

Barnabas Health Care System. If you break that down by
payer mix, we are able to negotiate price with a third-
party payer for only 37½ percent of those patients. We
have nothing to say as far as Medicare, Medicaid and
charity care. Therefore, if they are all underfunding based
on our costs, there is just no way of running a business in

that regard. Ultimately, all hospitals have to be bankrupt
based on that 37½ percent. Forget about hospitals for
a minute. Apply that formula to any business; if 37 per-
cent of your business is the only portion you have control
over in terms of price negotiation, and the rest of your

Steve Adubato

Clockwise from left: Steve Adubato,
Elizabeth A. Ryan, Michael R. D’Agnes and
Ronald J. Del Mauro

From left to right: Stephen K. Jones,

Ronald J. Del Mauro and Steve Adubato
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we will continue to do that as long as we are financially
able. But people also need to look at the economic side.
Here is a governor who is looking to create more jobs in the
state of New Jersey. A day doesn’t go by where you don’t
pick up the paper and read that we are losing jobs. In this
industry, we cannot only maintain jobs but must continue to
create jobs.

Steve Adubato: As hospitals close around each of you,
what will this mean to your hospital and to others that
remain open, in terms of the added pressures you are likely
to face?

Ronald J. Del Mauro: Weak hospitals will always bring
down strong hospitals. And ultimately there will be a drain
on the resources that will affect the stronger hospitals.
There is no choice from a business perspective – and peo-
ple think “business” is a dirty word when they talk about
healthcare – but it is our obligation to
make sure we have hospitals available
to treat the patients. I don’t think there
is any hospital executive in the state of
New Jersey who has ever said that we
don’t want to treat patients who can’t
afford to pay. We welcome that oppor-
tunity. But we need people to work
with us to supply adequate reim-
bursement in order for us to be able
to deliver that product. Some hospi-
tals will probably have to close in
the state of New Jersey. I think that
the recent Reinhardt Commission is
fraught with errors; there are many
issues that have to be discussed
further as far as the validity of that commission and
its report. I don’t think the industry has said that we don’t
have to close some hospitals, but the way it is being handled
from a reimbursement perspective, you are seeing a collapse
of an entire industry. There is no organized approach to this.

Steve Adubato: How do you see it, Betsy?

Elizabeth A. Ryan: I do agree. In fact, the budget cuts
reimbursement to every single hospital in the state. I would
argue that it is sort of a Darwinian experiment to see who
can survive with even less money than last year. This is not

the way to do rational health planning statewide. It simply
isn’t. We are just going to see who will survive if we are
not able to get restorations by working with the legislature,
and we have not given up on that front.

Steve Adubato: Mike, is the main issue the fact there is
not enough charity care in the state?

Michael R. D’Agnes: It depends on the area. Hospitals
are a function of location. Those hospitals that are struggling
are primarily in urban areas. You take our hospital; we
should be spending $10 million to $15 million a year on
new technology. We spend $3 million on our capital
budget. Sooner or later, and it’s happening now, you are
going to face a major problem. We cannot keep abreast
of technology. We cannot even replace items that need to
be replaced right now. So, you ask what it’s like to be a
hospital executive. I am confronted every day by my
employees who are dedicated, who love what they are

doing, whose attitude is better than you would expect
in this environment. They say to

me, “Mr. D’Agnes, are
we going to close?
Are we going to be sold?
What is happening to
us?” I say to them, “Just
keep doing what you are
doing, continue providing
the best possible patient
care, and we will determine
a way to get out of this.” We
have to do that. This is not a
problem of one year’s mak-
ing. Over the past 16 years,
the hospitals in this state
have provided $11 billion in

care to the charity-care population. The state paid us $5
billion; the hospitals contributed $6 billion. The major
providers of charity care on a funding basis are the hospitals
in this state. This has been called a partnership. We are
the senior partner. We have provided more than our junior
partner, the government.

Steve Adubato: Do you feel that patients have noticed
the effect of state budget cuts on New Jersey hospitals?

Ronald J. Del Mauro: There are so many things we are
doing in hospitals today. One point I’d like to make is that
there are some unbelievable breakthroughs in the day-to-
day care of patient services, ER and transplant programs.
We can’t lose sight of that. Sometimes when you
speak to hospital executives, you find that all we can talk
about is our ability to
financially secure our
organizations. We don’t
spend enough time
talking about the prod-
uct that we are produc-
ing. We are in survival
mode, but everyone
must understand that
even in survival mode,
we are still delivering
healthcare every day to
eight million citizens in
the state of New Jersey.
If you want to discuss
healthcare with consumers, you will discover that there
are not too many people who are unhappy with the service.
We save lives every day. That is not an issue that we
spend a lot of time on because right now we are doing
triage; if the dollars do not come, then the mission has to
be compromised.

Steve Adubato: If a hospital closes in an urban area and
someone has to travel five to eight miles to an ER because
his or her child is sick, transportation can be a problem.
How does this fit into the equation?

Stephen K. Jones: I think it speaks to the point that
regional healthcare is the problem. We have said to the
state that we believe that one of the opportunities this
crisis gives us is to get back to regional health planning.
The hospitals have great talent, and the state also has
talent to work to develop these systems for universal
care to make sure citizens can be covered. We can have
neighborhood health centers. We are not in the bed
business; we are in the health business – that is, beds, long-
term care and a range of services along that continuum.
Every day, our employees are focused on high-quality,
cost-effective healthcare. We work on the crisis and worry
about that every day. Our employees on the frontline are

delivering high-quality care.

Steve Adubato: What will most hospitals look like in New Jer-
sey, and who is going to be left standing five years from now?

Elizabeth A. Ryan: I think we will have far fewer hospitals.
I don’t know how many, as it will depend
on our success in the coming years. In
five years, I don’t think they will look
dramatically different. In ten years, it
depends what direction we go. If we go
to regional planning, we might have larg-
er hospitals taking care of a greater area
than they do now. The uninsured will
have to travel farther to get services. Or,
if we continue to starve hospitals, we will
just have fewer institutions statewide.

“Informed Choices” is airing on numerous
television systems, including Thir-
teen/WNET (PBS), NJN (PBS) and the

Comcast Network, and it has been distributed in nine states
along the East Coast. For more information about Steve
Adubato’s programming, log on to www.caucusnj.org.

To read the entire report, “New Jersey Commission on
Rationalizing Health Care Resources, Final Report 2008,”
from the Reinhardt Commission, chaired by Uwe E. Reinhardt,
James Madison Professor of Political Economy at the
Woodrow Wilson School of Public and International Affairs
at Princeton University, go to:
www.state.nj.us/health/rhc/finalreport/index.shtml.

1 New Jersey Hospital Association. (2008). What will happen to
my hospital? 2008 Update: The Crisis Deepens.
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By Allan V. Horwitz, PhD and Jerome C. Wakefield, PhD, DSW

Over the past 25 years, depression has become the most
common psychiatric diagnosis. The statistics from com-
munity studies are startling:
1 — About 40 percent of patients in psychiatric practices
receive diagnoses of depression, double the proportion
just 20 years ago and far higher than any other single
diagnosis.1

2 — Nearly one in five Americans will suffer from Major
Depressive Disorder (MDD) at some point in their lives;
these rates are increasing especially rapidly among
younger people.2

3 — The first diagnosis of depression is occurring at
younger ages: One of every 10 children and adolescents
are already considered to have experienced a depressive
disorder.2

4 — The World Health Organization estimates that
worldwide depression is the leading cause of disability
for people in midlife and for women of all ages.3

5 — Since 1990, consumption of antidepressant medication
has more than tripled in the United States and more than
doubled in Europe.4

The impact of these numbers on the primary care set-
ting is due to the overly broad definition of MDD in the
Diagnostic and Statistical Manual (DSM), which can mistake
normal, intense sadness for Major Depressive Disorder.

The challenge of screening for depression in general
medical practice, especially in light of the epidemiologic
studies that suggest that large numbers of depressed
individuals remain untreated, is an issue that warrants
further attention.

RECRUITING GPs TO THE FRONT LINE
Many experts cite underdiagnosis as the major public

health challenge in addressing depression. Moreover, they
have singled out the failure of general medical practitioners to
recognize depression among their patients as a major reason
for the low rates of treatment.5 Estimates of the proportion
of primary care patients who have unidentified depressive
conditions range from 10 to 35 percent, but doctors recognize
only a small minority of this number as depressed.

Nevertheless, most experts view primary care settings
as especially good places in which to implement preventive
efforts because so many depressed patients, especially
harder-to-reach populations such as racial and ethnic
minorities, the elderly and persons with little income and
education, are more likely to seek help from general physi-
cians than from specialty mental health professionals.6

Consequently, general practitioners (GPs) have been
recruited as the first line of defense for the identification of
previously unrecognized depression. Authoritative bodies
recommend that GPs routinely screen their patients for signs
of depression. For example, the U.S. Preventive Services
Task Force (USPSTF) recommends that physicians ask their
adult patients the following two questions:
1 — Over the past two weeks, have you felt down, depressed
or hopeless?
2 — Over the past two weeks, have you felt little interest or
pleasure in doing things?7

The USPSTF suggests that all patients who respond
positively to at least one of these questions should receive a
complete diagnostic interview that will confirm or disconfirm
the presence of a specific depressive disorder. It also rec-
ommends a variety of more detailed screening instruments.
(Note, however, that the USPSTF found limited evidence on
the accuracy and reliability of screening tests for depression
in children and adolescents and limited evidence on the

SCREENING FOR

DEPRESSION
How Can Natural Sadness Be Distinguished from
Major Depressive Disorder?

IN GENERAL MEDICAL PRACTICE:
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effectiveness of therapy in children and adolescents identified
in primary care settings. Therefore, it does not recommend
that such screens be used with younger patients.)

PROBLEMS IN DEFINING DEPRESSIVE DISORDER
Do findings of high community rates of untreated depres-

sion, coupled with physicians’ apparent underrecognition of
such cases, warrant such widespread intervention programs?
This is an important question that must be answered before
GPs implement the USPSTF’s recommendations.

One major challenge to the physician in implementing
such screening programs stems from the way that psychiatry
currently defines depressive disorder. The definition of
Major Depressive Disorder (MDD) in the most recent edition
of the Diagnostic and Statistical Manual (DSM) of the American
Psychiatric Association8 requires a patient to suffer from five
out of nine specified symptoms, which include the presence
of a depressed mood, a lack of interest in or inability to
enjoy usual activities, significant weight loss or gain, insomnia
or oversleeping, psychomotor retardation or agitation, fatigue,
feelings of worthlessness or guilt, concentration difficulties
and thoughts of death. These symptoms must persist for at
least a two-week period and include either depressed
mood or lack of interest/inability to derive pleasure.

The sole exception to the symptom/duration criteria
for MDD is that bereaved patients are not considered to
have a depressive disorder if they otherwise meet the criteria,
unless their symptoms are unusually severe or prolonged.
(But note that most standard instruments for screening for
MDD, even those that are sometimes used to establish a
diagnosis, do not include the bereavement exclusion and
so can misidentify bereavement as a disorder.)

The reason for the bereavement exclusion seems clear:
People who respond to the loss of an intimate by developing
intense sadness, sleep and appetite difficulties, a loss of
concentration and the like do not necessarily have a mental
disorder but are likely responding normally to a situation of
intense loss. This distinction between depressive disorder
and sadness that is a natural result of painful losses is a fun-
damental one that has been recognized throughout the
2,500-year history of psychiatric medicine.

Yet, the bereavement exclusion raises the issue of
whether people who develop enough symptoms to meet
the MDD criteria after the unexpected loss of a valued job,
the collapse of a marriage, the failure to achieve a highly
valued goal or the diagnosis of a life-threatening illness in

oneself or a loved one are similarly reacting normally to
situations of intense loss.9

Most physicians – and lay people as well – understand
that the context of symptoms is an important consideration
in determining if someone suffers from natural, although
intensely distressing, sadness or from a depressive disorder.
While the generally context-free nature of the DSM criteria
provides a clear definition of MDD useful for research,
allows professionals to communicate in a common lan-
guage and enhances the reliability of diagnoses, these
advantages also entail some important costs. In its quest
for reliability, the symptom-based definition of MDD in
the DSM blurs the distinction between normal sadness
and depressive disorder.

Unlike many other diagnoses in the DSM, which contain
qualifiers that require symptoms to be “excessive” or
“unreasonable” to their contexts, no such qualifiers exist
for MDD. Aside from the
bereavement exclusion,
the diagnostic criteria do
not take into account the
context in which symp-
toms arise. The result is
that they cannot identify true cases of depressive disorder
that either have no grounding in life circumstances at all
or are triggered by life events but are highly immobilizing,
psychotic, or the cause of suicidal thoughts or other exces-
sive reactions grossly disproportionate to the individual’s
life circumstances.

A mental health specialist who has ample time to
interview the patient might choose to go beyond the formal
criteria. He or she might use diagnostic commonsense to
distinguish clinical depression from normal reactions to
negative life circumstances and apply “watchful waiting”
where there is ambiguity. But the instruments recom-
mended for rapid application by time-pressured primary
care physicians do not draw such distinctions. An initial
reanalysis of epidemiologic data with this issue in mind
suggested that about a quarter of all community members
satisfying criteria for MDD seem to fall within the parameters
for an intense normal reaction to some stressor, comparable
to the normally bereaved.10

PROBLEMS IN IMPLEMENTING SCREENING
PROGRAMS IN GENERAL PRACTICE

The decontextualized nature of the definition of MDD

is especially relevant for
primary care physicians. Rec-
ommendations that suggest
that general physicians screen
their patients with the two
questions about whether they
have felt down, depressed, or
hopeless or had little interest
or pleasure in doing things
over the past two weeks
have an enormous potential
to generate false-positive
screens.11 There are many rea-
sons why people, especially
primary care patients who do
not have clinical disorders,
would say that they have been

down or had little pleasure
over the past two weeks.

For one thing, stressful life events such as bereavement,
marital disruption or job loss that are associated with normal
sadness often are also associated with visits to primary
care physicians. And, of course, depressive symptoms often
arise as reactions to the stresses of having medical condi-
tions. In addition, it is often difficult to distinguish somatic
symptoms associated with depression, such as fatigue
and problems with sleeping and appetite, from similar
symptoms that are associated with many common physical
conditions or with medications that people are taking for
these conditions. The a-contextual nature of the DSM
definition and screening questions that derive from it can
be especially misleading in primary medical care settings
where so many patients have good reasons for their
depressive symptoms. (The full set of DSM criteria for
MDD does distinguish depressive symptoms caused by
a physical disorder or substance from MDD, but most
screening instruments do not.)

The potential for many false-positive screens is not
the only reason why physicians should be wary of using
context-free screening questions without a heavy dose of

professional and commonsense
judgment added. The USPSTF (and
other bodies that advocate screen-
ing for depression) does not consider
the practical implications of its
recommendations that primary care
physicians screen all their patients.
About 85 percent of the U.S. popu-
lation sees a physician at least once
over the course of each year.12 If
current policies to screen all primary
care patients were actually followed,
about 60 million people in the U.S.
would screen positively for either
Major Depressive Disorder or a sub-
threshold depressive disorder in a
single year. Moreover, the more often

patients are screened for depression,
the higher the probability is that

they will receive a false diagnosis of depression. Indeed, it
is likely that, with repeated screening, a large proportion of
the primary care population will receive a false diagnosis of
depression that is based on transient, normal symptoms.

Although screening instruments have been designed
for their efficiency, the potential exists for routine depression
screening to overwhelm the general practitioner with the
time and effort required to further assess, follow up and
refer large numbers of positive screens to mental healthcare
providers – who then too are likely to become over-
whelmed with this rush of new referrals.

The alternative of directly medicating individuals who
positively screen for depression is tempting. But this response
holds the risk of superfluous treatment of very large numbers
of individuals with drugs that, despite an overall safe profile,
do have troublesome side effects for some. Neither the
clinical impact of screening programs on community
depression nor the effects of medicating large numbers of
normal individuals who are potential false-positives on such
screens has yet been empirically established.

“The first diagnosis of depression is occurring at younger ages: One of every 10 children
and adolescents are already considered to have experienced a depressive disorder.2”
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Although screening instruments have been designed
for their efficiency, the potential exists for routine depression
screening to overwhelm the general practitioner with the
time and effort required to further assess, follow up and
refer large numbers of positive screens to mental healthcare
providers – who then too are likely to become over-
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depression nor the effects of medicating large numbers of
normal individuals who are potential false-positives on such
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“The first diagnosis of depression is occurring at younger ages: One of every 10 children
and adolescents are already considered to have experienced a depressive disorder.2”
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THE ROLE OF PROFESSIONAL AND
COMMONSENSE JUDGMENT

There is no question that Major Depressive Disorder
and many subthreshold conditions can be seriously impairing
and occasionally even life-threatening. There is also no
doubt that primary care physicians often do not recognize
these disorders in their patients and that attempts should
be made to improve recognition of depression. However,
perhaps partly because the pharmaceutical industry has
been a major force behind the development of screen-
ing initiatives, these measures too readily associate the
presence of some symptoms of depressed mood with
depressive disorder and the
consequent need for medication
among as broad a population
as possible.

Therefore, instead of using
minimal criteria to screen all pri-
mary care patients and refer or
treat those who screen positively
for depression, physicians might
be better advised to concentrate
their inquiries about the pres-
ence of depressive symptoms
among their patients who show

clear signs of sadness or who
have a known history of depres-
sive disorder.13

When they do ask about unacknowledged depressive
symptoms in other patients, physicians should keep in
mind that many such symptoms can be grounded in realistic
contexts of loss and that standard symptom checklists used
for screening do not take this into account. Therefore, they
could contextualize the screening questions by making
inquiries such as: “Have you felt down, depressed or hope-
less or felt little interest or pleasure in doing things even
though you had no good reason to feel that way, or when
you didn’t have a physical condition or were taking a drug
that could lead to these feelings?” Such inquiries also need
to be followed up with questions about the severity of the

symptoms and whether the patient feels differently than
when sad about something concrete. In addition, symp-
toms in themselves might not be sufficient warrant for
intervention unless they are accompanied by substantial
functional impairment.

Physicians and psychiatrists involved in the primary
care depression-screening movement have made well-
intentioned efforts to develop and deploy psychological
instruments that make it possible to quickly identify
depressive disorder and thus to prevent potentially harmful
outcomes of unrecognized, untreated depressive disor-
der in the general population. Despite the limitations and

pitfalls raised here, these instruments can help the
practitioner to recognize a broad range of emotional
concerns in patients.

In addition, the enormous efforts invested in the
development and dissemination of screening instruments
may have an increasing payoff in identifying depressive
disorder as the instruments are refined.14 In particular,
screening in primary care practices may well be made
more worthwhile in the future if contextual indicators of
normal reactions can be built into instruments so as to
allow better identification of likely cases of disorder.
Aside from context, physicians can presume that if symptoms
are chronic, recurrent or unusually severe, the condition is

more likely to stem from a depressive disorder. Focusing
resources on preventing recurrence in cases with multiple
prior episodes, for example, may be a more efficient
policy goal than screening all primary care patients for
depression.

Pending the development of better screening instru-
ments and considering scarce resources, efforts to
improve the treatment of self-presenting cases of depressive
disorder should take priority over mass screening programs.
Most important, when physicians screen for depression,
rather than simply following DSM criteria-based results
and reflexively prescribing medication, they should be
cautioned to attend also to the context of the reported
symptoms and urged to use their diagnostic commonsense.
This might include a policy of vigilance without active
treatment – “watchful waiting” – that involves regular fol-
low-up visits until the normal-versus-disordered nature of
the condition emerges more clearly.
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It never occurred to me that I would have to give this
strong, proud man permission to ask me a question. But
that’s exactly what Mr. Deardorf needed. In our post-exam
conversation, I asked my patient why he was not taking
his medication as prescribed, expecting the typical “I forget
to take them,” or “I don’t like taking pills.”

“Well,” he began slowly in an attempt to hide his third-
grade literacy level, “I wasn’t sure how often you wanted
me to take them.”

the minority population. The newly mandated cultural com-
petency training regulation in New Jersey addresses this
health disparity and offers notable benefits to all members of
the medical community as well as to their minority patients.

A GROWING MINORITY POPULATION
The minority population (Hispanics, African Americans,

Asian Americans and other people of color) in the United
States, and New Jersey in particular, is rapidly growing, adding

By Debbie Salas-Lopez, MD, MPH, FACP

CULTURAL
COMPETENCY:

ACROSS CULTURES
BETWEEN

PHYSICIANS AND
PATIENTS

Amazed that he would offer such a simplistic, yet
honest, explanation for his non-compliance, I pushed
further, “Why didn’t you ask me?”

“In my culture, I would never dare ask a doctor to
explain himself,” he replied in a near-whisper, looking down
at the floor. “We have great respect for your profession
and do not ask questions.”

Ah. There was that cultural divide that puts me and
Mr. Deardorf in different worlds. So I sat down and told
him directly that asking questions was an important part of
our relationship and of his healthcare. I gave him permission
to ask me questions any day, any time. With an awkward
smile, he finally asked me: “How often should I take this
medication?” Mission accomplished.

Successful physicians are well aware of the important
role of both their medical skills and their “bedside manner”
in the effective treatment of all patients. Paradoxically, as
superior training and technological advancements have
improved the physician’s ability to offer medical care, the
ability to develop interpersonal communication skills to
the same high level is being challenged, and in many
instances diminished, by the unprecedented acceleration
of cultural diversity throughout the United States.

This gap between technical skills and communication
skills has created an inequity in the delivery of healthcare to

an exceptional degree of complexity to a physician’s ability
to provide the highest degree of care to all patients.

According to the U.S. Census Bureau, approximately 20
percent of the U.S. population (about 55 million) speaks a
language other than English in the home.1 In New Jersey,
the numbers are even higher at 28 percent (2.3 million peo-
ple).2 There was a 57 percent jump in this population in
New Jersey between 1990 and 2005.3 This bilingual culture
leaves 9 percent of the U.S. population (about 24 million
people) with limited English proficiency (LEP).4 In New Jersey,
the LEP population stands at 11.8 percent (962,993 people)5

– a 49 percent increase since 1990.6

These numbers are no longer dry census statistics. They
directly influence the quality of healthcare and its delivery
in your practice and will continue to do so in the years to
come. It is estimated that by 2050 the total minority population
will account for nearly 50 percent of this country’s population,
and New Jersey mirrors this growth.7

POTENTIAL ADVERSE EFFECTS OF LACK OF
CULTURAL COMPETENCY

The minority patient struggles to surmount a complex
array of social and systemic barriers (both perceived and real).
These barriers are associated with (but are not limited to):
patients’ perceived discrimination,8 poor or ineffective commu-
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nication between patient and physician,9 and healthcare
providers’ lack of cultural competence and sensitivity.10

If these barriers are not addressed by healthcare pro-
fessionals, they are known to cause a wide range of racial
and ethnic health disparities. In an article that I recently col-
laborated on,11 it was noted that the adverse effects of a
lack of cultural competency include: general disparities in
impaired health status,12 a lowered likelihood of having a
regular physician,13 and impaired patient understanding of
diagnoses, medications and follow-up.14 For women, the
disparities included lower rates of mammograms and Pap
smears;15 for children with asthma, there was an increased risk
of intubation;16 and for all patients, there was a decrease in
preventive services,17 non-adherence with medications18 and
an increased risk of drug complications.19 The adverse effects
associated with a lack of cultural competency for psychiatric
patients included a greater likelihood of a diagnosis of more
severe psychopathology and of leaving the hospital against
medical advice;20 in the general patient population, there
was a lower likelihood of being given a follow-up appointment
after an emergency department visit,21 and an increase in
medical errors and injuries.22 Contributing to the cost of
healthcare, there was a greater risk of hospital admissions
among adults,23 longer medical visits24 and higher resource
utilization for diagnostic testing.25 Finally, all these adverse
effects resulted in lower patient satisfaction.26

THE NEW JERSEY SOLUTION
Due to the scope of adverse effects noted when medical

care is not based on a demonstrated level of cultural com-
petency, it is vital that all members of the health professions
community take steps to eliminate racial and ethnic disparities
in health and healthcare. Robert C. Like, MD, MS, Direc-
tor of the Center for Healthy Families and Cultural Diver-
sity at UMDNJ-Robert Wood Johnson Medical School, has
championed the importance of cultural competence in
improving the quality and safety of care provided to our
increasingly diverse populations. He states, “In order to pro-
vide patient-centered, family-focused, community-oriented
care, we need to better understand both our patients’
health beliefs and practices, as well as how our own profes-
sional and personal attitudes, beliefs and values can impact
clinical encounters.”

Indeed, this is the challenge we all face in the healthcare
community. Over the course of my career, I have worked to
help my colleagues address this pressing issue in ways that

benefit both patient and physician. As the chair of the
New Jersey Department of Health and Senior Services
Commission for the Office of Minority and Multicultural
Health, I guided the Commission in its work related to
culturally and language-appropriate services. And while
at New Jersey Medical School and University Hospital, I
worked to set up a medical interpreter training program
for dual-roled hospital employees. Now at Lehigh Valley
Hospital and Health Network in Allentown, PA, I am
working with senior leadership and other key stakehold-
ers on a cultural competency strategic plan for our entire
organization.

There is much activity in this area of healthcare, and
I’m proud to be a part of it. But this work is not introducing
a new concept in medicine. The move within the medical
community to recognize how, as Dr. Like put it, “personal
attitudes, beliefs and values can impact clinical encounters”
has spanned multiple decades under changing names,
including: cultural sensitivity, cultural responsiveness, cultural
appropriateness and, most recently, cultural competence.27

Now, however, the United States Department of Health and
Human Services – Office of Minority Health (OMH) has estab-
lished clear and practical working definitions to aid the
physician’s understanding of the most recent terminology.

The OMH states: “Culture refers to integrated patterns
of human behavior that include the language, thoughts,
communications, actions, customs, beliefs, values and
institutions of racial, ethnic, religious or social groups.
Competence implies having the capacity to function
effectively as an individual and an organization within the
context of the cultural beliefs, behaviors and needs pre-

sented by consumers and their communities.”28 With
these terms identified, cultural competence within the
medical community is defined as “the ability of systems
to provide care to patients with diverse values, beliefs
and behaviors, including tailoring delivery of care to meet
patients’ social, cultural and linguistic needs.”29

With this heightened awareness of the role of cultural
competence in the delivery of quality healthcare, New Jersey
has taken the lead in establishing key intervention strategies
for reducing racial and ethnic disparities in health and
healthcare.

NEW JERSEY TAKES THE LEAD IN CULTURAL
COMPETENCY AWARENESS

Health disparities based on racial and ethnic back-
ground first received national attention in 1985 when the
U.S. Department of Health and Human Services issued its
“Report of the Secretary’s Task Force on Black and Minority
Health.” This was one of the first studies to document major
racial and ethnic disparity in the healthcare community.
The report asserted that the rates of infant mortality and
the heart disease and cancer mortality rates were higher in
blacks than in whites; it also found that whites had lower
rates of diabetes than did blacks and Hispanics.30

In response to these documented inequities, in 1990
the New Jersey Commissioner of Health established the
Office of Minority Health (OMH) within the New Jersey
Department of Health and Senior Services. The OMH was
charged with the task of fostering “accessible and high-qual-
ity health services that help all racial/ethnic minorities in New
Jersey achieve optimal health, dignity and independence.”31

In 1993, New Jersey released its first report outlining
the state’s health disparities among minority popula-
tions, “Closing the Gap: Improving the Health of
New Jersey’s Minority Populations.” This led
to the creation of a series of Minority Health
Summits to address the needs of the three
largest minority populations in the state
(the first in 1999 for African Americans,
the second in 2000 for Latinos, and the
third in 2001 for Asian American/Pacific
Islanders). The Summit Series developed
three key recommendations to reduce

healthcare disparities based on race and ethnicity:
1 — Increase access to healthcare
2 — Improve data collection
3 — Develop a cultural competency curriculum and stan-
dards to address healthcare disparities in communities of
color32

These recommendations provided the impetus for a
series of unsuccessful efforts in 1999, 2000 and 2002 to enact
legislation mandating cultural competency. Finally, on
March 23, 2005, New Jersey became the first state to
require all physicians to complete cultural competency
training, when Acting Governor Richard Codey signed Bill

S144 into law. The state Board of Medical Examiners was
assigned the task of implementing these regulations.

NEW JERSEY RULE (N.J.A.C. 13:35-6.25)
CULTURAL COMPETENCY TRAINING

As the latest step in the long evolution of pursuing cul-
tural competency in New Jersey, on December 12, 2007, the
Board of Medical Examiners adopted N.J.A.C. 13:35-6.25,
requiring cultural competency training as a condition of
licensure or relicensure, effective April 7, 2008.

The new regulations require each college of medicine in
this state to provide cultural competency training. Completion
of this training is now mandated as a condition of receiving
a diploma from a New Jersey college of medicine. In addition,
cultural competency training courses have been added to

CME credit requirements.
These New Jersey legislative

requirements to integrate cultural
competency content into under-

graduate medical education have been supported by the
efforts of Dr. Maria Soto-Greene as Vice-Dean, UMDNJ-New
Jersey Medical School and the Hispanic Center of Excellence;
Dr. Robert Like at UMDNJ-Robert Wood Johnson Medical
School through the new Patient Centered Medicine longi-
tudinal course; and Dr. Carman Ciervo as Chair, Department
of Family Medicine, UMDNJ School of Osteopathic
Medicine.

Editor’s note: See the details of this regulation on page
24, “New Law Affecting the New Jersey Medical Community:
Cultural Competency Training” and be sure to review the reg-
ulation at www.state.nj.us/lps/ca/bme/press/cultural.htm
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healthcare, there was a greater risk of hospital admissions
among adults,23 longer medical visits24 and higher resource
utilization for diagnostic testing.25 Finally, all these adverse
effects resulted in lower patient satisfaction.26

THE NEW JERSEY SOLUTION
Due to the scope of adverse effects noted when medical

care is not based on a demonstrated level of cultural com-
petency, it is vital that all members of the health professions
community take steps to eliminate racial and ethnic disparities
in health and healthcare. Robert C. Like, MD, MS, Direc-
tor of the Center for Healthy Families and Cultural Diver-
sity at UMDNJ-Robert Wood Johnson Medical School, has
championed the importance of cultural competence in
improving the quality and safety of care provided to our
increasingly diverse populations. He states, “In order to pro-
vide patient-centered, family-focused, community-oriented
care, we need to better understand both our patients’
health beliefs and practices, as well as how our own profes-
sional and personal attitudes, beliefs and values can impact
clinical encounters.”

Indeed, this is the challenge we all face in the healthcare
community. Over the course of my career, I have worked to
help my colleagues address this pressing issue in ways that

benefit both patient and physician. As the chair of the
New Jersey Department of Health and Senior Services
Commission for the Office of Minority and Multicultural
Health, I guided the Commission in its work related to
culturally and language-appropriate services. And while
at New Jersey Medical School and University Hospital, I
worked to set up a medical interpreter training program
for dual-roled hospital employees. Now at Lehigh Valley
Hospital and Health Network in Allentown, PA, I am
working with senior leadership and other key stakehold-
ers on a cultural competency strategic plan for our entire
organization.

There is much activity in this area of healthcare, and
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and see the link to NJBME cultural competency FAQs at
www.state.nj.us/oag/ca/bme/press/cultural.htm.

RESISTANCE TO CULTURAL COMPETENCY TRAINING
As expected with any new mandate, there have been a

number of objections to the new rules and regulations
regarding cultural competency training. While no one in the
New Jersey medical community argues against the need to
address racial and ethnic inequities that can negatively
impact a patient’s health outcome, some have voiced con-
cerns about the state’s new mandate. A partial list of major
objections includes:
1 — Voluntary cultural competency
programs are preferred over mandatory
ones.
2 — The characterization of physicians
as insensitive or indifferent and there-
fore in need of mandatory regulations
is disturbing.
3 — A regulatory mandate should not
require the physician to take time away
from his or her practice.
4 — Physicians should not have to pay
the cost of this mandatory training.
5 — The costs to provide appropriate
care (such as interpreter services) are
often not reimbursed.
6 — The training should not be in addition to the 100 CME
hours already required for biennial renewal as a condition
of licensure.
7 — This mandate adds to the already burdensome rules
and regulations afflicting New Jersey physicians.

These concerns, and others regarding the manner in
which the law will be implemented, are certainly valid ones
and will be part of ongoing dialogue on this issue. However, it
is important to quickly address misconceptions about the need
for this law. When asked about the possibility that cultural
competency training is no more than political correctness
gone amuck, Dr. Like helped put the subject in perspective,
saying: “For me, PC is more about being professional and
personally caring for all of my patients. Of course it is not
feasible to learn about every different population on the
planet. This is not the goal of cultural competency training.
The real issue is to find answers to a question such as: ‘Are
there clinical interviewing skills and approaches that can help
us learn more about what is meaningful to each and every

person we see so that we don’t create stereotypes or
practice ‘cookbook’ medicine, but instead can individualize
care?’” Finding the answer to this question is an important
goal for the entire New Jersey medical community.

THE BENEFITS OF CULTURAL COMPETENCY TRAINING
The benefits of medical care based on strong cultural

competency clearly sway the rationale for implementation
in its favor. A 1999 policy brief from the National Center for
Cultural Competence33 predicts that culturally competent
healthcare will help:

1 — Respond to demographic
changes
2 — Meet legislative, regulatory and
accreditation mandates
3 — Eliminate disparities in the health
status of people of diverse racial,
ethnic and cultural backgrounds
4 — Improve the quality of services
and outcomes
5 — Decrease the likelihood of lia-
bility/malpractice claims
5 — Allow for a competitive edge in
the marketplace

In New Jersey, successful imple-
mentation of the cultural competen-

cy training mandate is expected to provide additional
benefits that will have significant impact on both physicians
and patients. This training will afford providers across all
disciplines with the skills and knowledge necessary for
implementing culturally sensitive strategies into the stan-
dard of care so they will reap the benefits associated with:
1 — Improvements in physician’s knowledge skills, attitudes
and comfort levels in caring for diverse patient popu-
lations
2 — Greater patient satisfaction with medical encounters
3 — Integration of cultural competence perspectives into
ongoing clinical and organizational quality improvement
activities

It is patients like my own Deardorf who remind us
all that cultural competency is a goal worth striving for.
When we become sensitive to cultural differences and
create the tools needed to personalize our discussions
and decisions about healthcare with each of our patients,
we increase our ability to ensure the continued delivery of
quality healthcare, with an emphasis on patient safety.
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Because of this positive effect on quality care and safety,
it is expected that in this highly litigious era with soaring
malpractice awards, cultural competency training will be
an exceptionally effective risk management strategy for
proactively reducing medical liability claims.

Fortunately, Mr. Deardorf was willing to talk about
why he was not adhering to his medication schedule, and
we were able to quickly resolve the problem. But what if we
had not had that conversation? His outcome might have
been quite different. And that is why the new regulations
in New Jersey regarding mandatory cultural competency
training are a positive step forward in ensuring improved
communication between physicians and patients – and
thus improved delivery of healthcare.

Debbie Salas-Lopez, MD, MPH, FACP, is the Vice
Chair of Clinical Programs and Chief of the Division of
General Internal Medicine, Department of Medicine at
Lehigh Valley Hospital and Health Network in Allentown,
PA and an Associate Professor of Medicine, Penn State
College of Medicine. She is a member of the Northeast
Consortium on Cultural Competency and Medical Edu-
cation, which is comprised of 12 medical schools in the
Northeast region; is past chair of the Commission of the
New Jersey Office of Minority and Multicultural Health
in the New Jersey Department of Health and Senior
Services; and she participated in getting legislation for
cultural competency passed in the state.

A MULTI-PART SERIES
Future articles in this multi-part series on cultural competency
will offer information on how New Jersey healthcare providers
can institute specific practices to improve the quality of medical
services and outcomes to a diverse patient population. These
articles will also help physicians use their mandated training to
gain a competitive edge in the marketplace and to decrease
the likelihood of liability/malpractice claims.

1 U.S. Census Bureau. (2006a). Selected social characteristics
in the United States: 2006. American Community Survey.
Washington, DC: U.S. Census Bureau.
http://factfinder.census.gov/servlet/ADPTable?_bmey&-
qr_name5ACS_2006_EST_G00DP2&-geo_id501000US&-
ds_name5ACS_2006_EST_G00_&-_lang5en&-
redoLog5false&-_sse5on.

2 U.S. Census Bureau. (2006b). New Jersey: Selected social
characteristics in the United States: 2006. American Com-
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text5adp&-qr_name5ACS_2006_EST_G00_DP2&-
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for this law. When asked about the possibility that cultural
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goal for the entire New Jersey medical community.
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cy training mandate is expected to provide additional
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and decisions about healthcare with each of our patients,
we increase our ability to ensure the continued delivery of
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On December 12, 2007, the Board of Medical Examiners
adopted N.J.A.C. 13:35-6.25, requiring cultural competency
training. This rule is in effect as of April 7, 2008.

Under this rule, each college of medicine in this state
shall provide cultural competency training, completion of
which shall be required as a condition of receiving a diploma
from a New Jersey college of medicine. In addition, cultural
competency training for CME credit shall be offered by each
college of medicine in this state.

To satisfy the cultural competency training requirement
applicable to licensees, any CME program of instruction
shall be of at least six hours duration and be offered in the
classroom or through workshops, over the Internet or through
other venues that provide:
1 — A context for the training; common definitions of cultural
competence, race, ethnicity and culture; and tools for self-
assessment
2 — An appreciation for the traditions and beliefs of diverse
patient populations at multiple levels – as individuals, in
families and as part of a larger community
3 — An understanding of the impact that stereotyping can
have on medical decision-making
4 — Strategies for recognizing patterns of healthcare dispar-

ities and eliminating factors influencing them
5 — Approaches to enhance cross-cultural clinical skills,
such as those relating to history taking, problem solving
and patient compliance
6 — Techniques to deal with language barriers and other
communication needs, including working with interpreters

MEMBERS OF THE MEDICAL COMMUNITY AFFECTED
BY THIS NEW RULE
1 — A physician who was licensed to practice medicine
prior to March 24, 2005, and who did not receive instruction
in cultural competency training as part of the curriculum
of a college of medicine shall, as a condition of the next
renewal after March 24, 2008, document completion of
CME or equivalent post-secondary education in cultural
competency training pursuant to the six criteria above
before being granted licensure renewal by the Board.
Cultural competency training shall be in addition to the
CME required by the Board at N.J.A.C. 13:35-6.15.
2 — A podiatrist who was licensed to practice podiatry
prior to March 24, 2005, and who did not receive instruction
in cultural competency training as part of the curriculum
of a college of medicine shall, as a condition of the next

renewal after March 24, 2008,
document completion of
CME or equivalent post-
secondary education in
cultural competency train-
ing pursuant to the six
criteria above before
being granted licensure
renewal by the Board. Cultural competency training may
be included in the CME required by the Board at N.J.A.C.
13:35-6.15.
3 — A practitioner licensed to practice after March 24,
2005, but on or before June 29, 2007, who did not receive
instruction in cultural competency training as part of the
curriculum of a college of medicine, as a condition of the
next renewal after March 24, 2008, shall document com-
pletion of CME or equivalent post-secondary education in
cultural competency training pursuant to the six criteria
above before being granted licensure renewal by the
Board. Cultural competency training may be included in
the CME required by the Board at N.J.A.C. 13:35-6.15.
4 — A practitioner licensed to practice on or after the date
of the expiration of the next licensure cycle (June 30, 2007, for

physicians
and October 31,

2007, for podia-
trists) who did not

receive instruction in cul-
tural competency training
as part of the curriculum
of a college of medicine

shall document completion of CME or equivalent post-sec-
ondary education in cultural competency training pursuant to
the six criteria above by the end of the next complete renewal
cycle after he or she was licensed. Cultural competency
training may be included in the CME required by the Board
at N.J.A.C. 13:35-6.15.

The Board, or its designee, may waive the cultural com-
petency training CME requirement for an applicant who is
applying for relicensure and who can demonstrate to the
satisfaction of the Board that he or she has attained the
substantial equivalent of the cultural competency training CME
requirement through completion of a similar course in his
or her post-secondary education.
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NEW LAW CULTURAL COMPETENCY TRAINING
AFFECTING THE NEW JERSEY MEDICAL COMMUNITY

By William Roeder
Executive Director, New Jersey State Board of Medical Examiners
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In a medical malpractice case, the pretrial
deposition examination of the defendant
physician by plaintiff’s counsel is the single
most critical event affecting the defensibility
of the lawsuit and the eventual outcome of

the case. It is important for the physician to understand the theory and themes
of the defense of the case and to present them adequately. But it is extraordinarily
unlikely that a defendant will so clearly “win” the case in the deposition that
at the conclusion of the session, the plaintiff’s attorney will withdraw the case.
On the other hand, unfortunately, it is not uncommon that as a result of the
physician’s deposition performance, positions are compromised and reasonable
prospects for the defense at trial or through preliminary motions to dismiss are
eliminated.

The deposition process is difficult. To be successful requires commitment
and preparation. Like Lamaze childbirth classes, such efforts do not transform
the process into an entirely painless one. But being forewarned indeed is to
be forearmed. That is why the preparation process must be carefully done in
advance of the deposition. It cannot be a last-minute gesture undertaken shortly
before the oath is administered. Defense counsel has an essential role in this
process, but it is the physician who must be immersed in the preparation
process, discarding reluctance, resentments and resistance about involvement
in an unquestionably inconvenient and unsought adventure.

26 MDADVISOR | SUMMER 2008

THE
DEFENDANT

PHYSICIAN’S
DEPOSITION:

“It has become increasingly common for the pretrial
deposition of a defendant physician to be videotaped.
…[which] is intended to heighten anxiety and increase
the intimidation potential of the deposition process.”

Some TRAPS and Some TIPS

By John Zen Jackson, Esq.
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THE DEPOSITION IS NOT A CONVERSATION
To underscore the need for preparation, other com-

mentators have made the elegant point that a deposition
is not a conversation.1 Communication through the ques-
tion-and-answer format is unnatural and difficult. It is akin
to learning a foreign language.

However, there is an analog in regular physician practice
that provides a means to seize some control in this setting.
Dictating medical records is something that most physicians
do. In the course of doing so, one stops to think about what
will be said and then speaks in a way that “would be strange
in informal social conversation.”2 Keeping that paradigm
in mind helps the physician
witness from lapsing into a
more conversational mode
and being unintentionally
helpful to opposing counsel.

The statements made
by the physician during the
deposition are testimony.
Although commonly given
in a conference room in a
lawyer’s office, the state-
ments have the same effect
and consequence as if made
in court in front of a judge
and jury. The statements
may be admitted as sub-
stantive evidence and proof
to establish certain facts.
The physician’s deposition
statements may also be
used to contradict trial testi-
mony so as to discredit or
“impeach” a physician’s tes-
timony at trial if it differs with
the prior sworn testimony.

Nonetheless, it is important for the physician to recognize
that the deposition is not the trial. The rules that govern the
admissibility of evidence do not strictly apply in the setting
of a pretrial deposition examination. Generally speaking, a
party may obtain discovery “regarding any matter, not
privileged, which is relevant to the subject matter involved in
the pending action.”3 The standard of relevance for discovery
purposes encompasses not only matters that would nec-
essarily be admissible in evidence at trial but also information

reasonably calculated to lead to admissible evidence
regarding the cause of action or its defense. In contrast, at
trial, relevant evidence means “evidence having a tendency
in reason to prove or disprove any fact of consequence to
the determination of the action.”4

In taking a deposition, a lawyer may have a number
of objectives. Because the lawyer was not present during
the incidents giving rise to the lawsuit and because the
lawyer’s patient-client may also not know certain facts, in
part the deposition is simply a data-gathering process to
allow for evaluation of the merits of the claim or defense.
The original notion behind pretrial discovery was to

provide a means to find
and develop the evi-
dence to prove the case
at trial – not as a means
to find out if there was a
case to be developed
through some sort of
fishing expedition. How-
ever, a broad scope of
discovery has become
the accepted and expect-
ed norm.

In addition to data-
gathering, a lawyer tak-
ing a deposition aims
to determine the oppos-

ing party’s position on various issues and questions and
to commit the party to a position on the record. At a certain
level, the lawyer does not care what the witness says.
Because there is a transcript of the questions and
answers, what the physician says is literally being chiseled
into stone. For at least this reason, it is difficult to change
one’s story later at or for purposes of trial. The deposition’s
objectives also include committing the witness to a position
or version for the purpose of contradicting the witness’

statements with other evidence, writings or testimony.
Lastly, another common objective is to get a “feel” for
the defendant as a witness regarding communication
skills, general appearance and susceptibility to having
one’s buttons pushed.

Yogi Berra had aptly described baseball as being 90
percent mental with the other half being physical. The
deposition is similarly a multi-leveled experience. It is
verbal, and yet there is a physical dimension to the
encounter. It is substantive and also psychological. The
lawyer conducting the questioning may resort to a form of
mental judo to place the physician off-balance emotionally

and to then take advantage of that position to keep
the witness moving in an unfavorable direction. One
approach is to press on areas that involve understandable
ego issues and pride. These are traps that can and should
be avoided.

PRIOR LAWSUITS
While being sued is something that most physicians

hope to avoid completely, the reality of life in America in
the late-20th and early-21st centuries is that a doctor is
probably going to be a defendant in a medical malpractice
lawsuit. Hopefully, the case will be successfully defended.
But if not, and even when the physician is exonerated by
the legal process, this prior case is often a source of
embarrassment. Any such prior lawsuits – whether tried
or settled – will be the subject of questioning at the doctor’s
deposition. The prior lawsuit and the necessary details
should be acknowledged and described by the physician
in a matter-of-fact manner. The physician’s affect and
tone should not respond to the emotional blackmail that
this line of questioning represents.

As a general proposition, the occurrence of a prior
lawsuit or even an adverse judgment is not admissible in
evidence to prove that a defendant physician has a propen-
sity for being negligent and thus was likely careless

and negligent in the case at issue now.5 A settlement in
compromise of a disputed claim is not an admission of any
liability. In addition, the rules of evidence exclude unduly
prejudicial evidence or evidence that can mislead or simply
waste time.6 The attempt by a plaintiff’s attorney offering
information about prior lawsuits can fit within these cate-
gories for exclusion. Not surprisingly, a comment in opening
statements at trial that the defendant had been “sued five
times” while practicing in the state was ruled to be grounds
for a mistrial and reversal on appeal.7

However, recall that the standard of relevance for dis-
covery is not admissibility but whether the information is

likely to lead to the discovery of admissible evidence. One
does not need to be a lawyer to recognize the importance
that a pattern of repeated mistakes might have in showing
a probable habitual behavior. Such a pattern may not exist.
But unless the threshold question of prior lawsuits is first
asked, the issue cannot be explored. The terror of reliving
the aversive experience of a prior lawsuit must not be
allowed to dominate the response to the deposition ques-
tioning. Even more profoundly, a misstatement as to the
lack of any prior litigation in an effort to project an image of
stellar reputation and performance may result in the admission
of contradictory information to rebut that impression and
to discredit the witness’ overall believability.

BOARD CERTIFICATION
In a similar manner, a physician should not feel vulnerable

around the status of specialty certification for purposes of
pretrial deposition testimony. Board certification is important.
Indeed, with the 2004 amendments found in the New Jersey
Medical Care Access and Responsibility and Patients First
Act, specialty certification heightens the requirements for
the qualifications of would-be plaintiff’s experts offering
opinions as to deviations from an accepted standard of care.8

Nonetheless, the board certification examination is a
voluntary exam and is not necessary for licensure. Apart

“Because there is a transcript of the questions and answers,
what the physician says is literally being chiseled into stone.
For at least this reason, it is difficult to change one’s story
later at or for purposes of trial.”
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from any hospital’s requirements, a physician may practice
medicine without ever taking a board-certification exami-
nation. There is not one standard of care for a physician
who is board-certified and a different standard for one
who is not. The relevancy of
evidence regarding board
certification at trial is subject
to challenge.

Still, it is likely that the
plaintiff’s attorney will argue
that lack of certification or
failure at the examination is evidence of only minimal compe-
tence and thus establishes a circumstance where it is more
likely that the defendant was negligent in the case at issue.
In addition, where the defendant provides expert opinion
as part of the defense case, plaintiff will contend that the
certification status goes to the credibility and weight to be
given to any opinion.

There is no reported New Jersey decision addressing
the admissibility of evidence that the defendant failed
board-certification exams. However, the overwhelming
majority of courts that have looked at the issue have ruled
the evidence is inadmissible.9 For example, a federal
appeals court stated: “[A] person’s performance on a
written or oral examination is not determinative of one’s
ability to meet the standard of care required on a specific
occasion. Performance on a board certifying examination
might speak to an individual’s overall knowledge of a partic-
ular medical specialty, but would not necessarily reflect
knowledge of the specific activity being scrutinized for
negligence. Further, it would be improper for the jury to
use the evidence in the manner suggested by [plaintiff],
that is for the jury to conclude that because a physician
was unable to pass his board exams, he was negligent on a
specific occasion.”10

This is an issue that will have to be dealt with at trial,
commonly in a series of in limine motions to obtain rulings
on evidence just before the start of trial. But there is no reason
to allow the lack of certification or even repeated failed cer-
tification attempts to accentuate or create a weakness that
may not come to pass by becoming flustered by this line of
questioning during a deposition.

VIDEOTAPED DEPOSITIONS
It has become increasingly common for the pretrial

deposition of a defendant physician to be videotaped. For

many years, only unavailable expert witnesses were
deposed in this fashion for the purpose of recording
testimony to be presented at trial. This change in pretrial
practice has revised the long-standing conventional view

of the deposition as simply resulting in a cold, typewritten
page. Now, technology permits the visualization of the
physician struggling to come up with an answer. The
power of this imagery at trial is self-evident.

Preparing for videotaped depositions requires addi-
tional effort because, in large part, the use of the technology
by plaintiff’s counsel is intended to heighten anxiety and
increase the intimidation potential of the deposition
process. Therefore, preparation of the defendant physician
should include a practice session using a camera or other
recording device to simulate the phenomenon of being
confronted not only by an opposing lawyer but also by
the camera.

The resulting recording should then be reviewed.
Among the things to be noted are:
1 — Body movement. It is important to avoid quick bodily
movements that may communicate an unintended eva-
siveness.
2 — The manner of speech. It is especially important to
speak slowly, clearly and loudly enough to be heard, since
in any playback that is what the jury will hear.
3 — Appearance of credibility. The physician must not
turn away from the camera to look to defense counsel for
assistance with a question.
4 — Eye contact. There are varying opinions as to whether
or not the physician witness should focus on the camera or
on the attorney doing the questioning. It is extraordinarily
hard to look into the camera constantly during the ques-
tioning, and a wide-eyed stare into the camera should be
avoided. The most natural approach is to look at the
attorney doing the questioning.

CONCLUSION
Although there are a number of issues frequently

encountered by a physician being sued, the importance

of the physician’s pretrial deposition performance in
terms of its impact on the direction of a case and on any
eventual trial cannot be underestimated. The deposition
process requires preparation not only as to the medical
issues but also for the psychological experience of being
in an unfamiliar setting with very different rules of behavior.
But with preparation and an awareness of the need to
remain calm and centered, the physician-defendant can
remain in control, make a credible witness and communicate
the essential elements of the case effectively, thereby
enhancing the likelihood of a positive outcome of the
lawsuit.

John Zen Jackson is certified by the Supreme Court
of New Jersey as a civil trial attorney. He is a principal
of the healthcare law firm Kalison, McBride, Jackson &
Murphy, P.A., with an office at 25 Independence Boulevard
in Warren, NJ (www.kmjmlaw.com).
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EFFECTIVE
COMMUNICATION:

Effective communication occurs when the message sent
equals the message received. Sounds simple, right? Wrong!
Miscommunication and misunderstandings by people who
think they are sending a message that is clearly received
are unfortunately all too common. When this kind of mis-
communication happens in the medical community, the
results can be deadly.

Some of the reasons for common misunderstandings
include the cultural background, gender, ethnicity, age,
geography and history of the people involved in the conversa-
tion. While there is no one easy way to resolve the complex
problem, a first major step toward effective communication
for all medical professionals is to increase one’s awareness of
how these factors all can interfere with good communication.
Awareness is key: No matter when or why miscommunication
happens, there is generally one common denominator in
the equation – rarely is one or both of the parties even aware
that miscommunication has happened. Most of us have
conversations assuming that we have communicated perfectly
and are therefore perfectly understood. Sadly, too often we
assume incorrectly.

CHECK YOUR CONVERSATION STYLE
When you put aside the assumption of clear communi-

cation, you will be more conscious of the need to use practical
skills of interaction with your patients. You will remember to
be empathetic and supportive, not negative and judgmental.

You can start to improve your ability to do these things

Awareness Is Key
By Steve Adubato, PhD

“…No matter when or why miscommunication
happens, there is generally one common denominator
in the equation – rarely is one or both of the parties
even aware that miscommunication has happened.”
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“Attentive eye contact and body language are essential
to letting a patient know that you’re listening.”

is a potential distracter.
2 — Acoustics. Sometimes it’s hard to listen because the
acoustics in the room are very bad. If you can’t clearly
hear what’s being said, it is very difficult to pay attention.
3 — Personal comfort level. If the room is extremely hot
or cold, or if there is a strong odor or scent, you’ll find
that you can’t give the patient your full attention.
4 — Distractions. Visual or physical distractions make it
difficult to listen intently.

Additional barriers that might be getting in the
way of effective communication include:
1 — Self-absorption. We are intrinsically self-oriented. The
truth is, even the most altruistic person, at some level, is
more interested in him- or herself than anyone else in the
room. We like our own opinion, our own words and the
sound of our voices more than we do someone else’s.
This is not necessarily wrong, but we should be aware
that it gets in the way of being a good listener.
2 — Inner voice. The things we say to ourselves while
someone else is speaking can get in the way of really lis-
tening. Your inner voice may be saying, “This patient is a
chronic complainer.” Or “Will this patient ever get to the
point?” You can’t possibly hear what’s being said when
you’re talking so loudly to yourself.
3 — Patient’s attitude. It’s hard to be a good listener when
the first impression of a patient says he or she is pompous
or condescending. You may find yourself thinking: “This
patient is going to be difficult. He’s already self-diagnosed
his problem from reading about his symptoms on the
Internet.” As soon as our mind makes this judgment, we
lose the ability to listen carefully.
4 — Patient’s accent. When we hear an accent that’s
unfamiliar, it can be very hard to catch every word spoken,
and we can end up tuning out completely.

With these barriers out of the way, you can decide to
make a conscious effort to become a more effective and
active listener today. One of the keys to this process is
becoming aware of your nonverbal communication.

by considering the role of conversation styles in effective
communication. Dr. Deborah Tannen, one of the nation’s
top experts on language, is the author of the book That’s Not
What I Meant. Says Tannen, “A lot of seemingly inexplicable
behavior – signs of coming closer or pulling back – occurs
because others react to our styles of talking in ways that
lead them to conclusions that we never suspect. Many of
our motives, so obvious to us, are never perceived by the
people we talk to.”

Dr. Tannen says countless instances of what we perceive
to be rudeness or inconsiderateness are usually caused by
“differences in conversational style.” Some say the answer
to this dilemma is to be more direct in our communication,
thereby diminishing the odds of misunderstanding. I say,
not so fast. What is direct to one person may be seen as
rude to another.

Consider the following “honest” comment: “Mary, you’re
not an idiot. You know you have to stop smoking and
overeating. Are you trying to kill yourself?” Direct? Sure.
But Mary is more likely to be open to change if the style of
the conversation were to sound more like: “Mary, I’m
concerned about you. I want you to know that if you stop
smoking and exercise just a little, you are going to feel a
whole lot better and improve the quality of your life.”

While candor with some commonsense has its place,
one of the keys to reducing misunderstanding is to be
aware of how easy it is to be misunderstood in tone, style
and content and to communicate accordingly.

BE A BETTER LISTENER
We’ve all heard this advice before: Learn to listen. This

would be a good day to start working on that advice. Without
saying a word, you can dramatically improve the way you
communicate and connect with your patients by removing
some of these common environmental barriers to effective
listening:
1 — Noise. Every noise in the room is competing for your
attention. Every cough, sneeze or laugh from down the hall

Attentive eye contact and body language are essential to
letting a patient know that you’re listening. Look at the
patient instead of looking around the room or flipping
through the medical chart. You can also use animated facial
expressions and gestures to indicate that you understand
or need clarification. Smile at happy endings and show
genuine concern with your facial expression when listening
to problems.

Another key listening strategy is to be patient and
focus on what the patient is saying rather than jumping
ahead and anticipating what you think is going to be
said. You’re apt to miss important information. Try to avoid
finishing the patient’s sentences because you think you
know what he or she is going to say. This is really irritating
to patients; plus it often becomes a barrier to effective
communication and might cause the patient to shut down.

Concentrate on not only hearing what the
patient is saying, but on understanding and
remembering what is being said. For example,
when a patient is introduced to you, take a
moment to let his or her name sink in. Connect
the name to the face or to something tangible that
will help you remember. It’s really embarrassing
when you can’t remember the name of a
patient or family members moments after
having met them. It reflects terribly on you
and sends the message that you don’t
really care about the other person.
Communication is all about making con-
nections, and making connections is about
finding a reason to care.

The final listening tip is borrowed from
the late Richard Carlson’s bestselling book,
Don’t Sweat the Small Stuff. Carlson says,
“Not only will becoming a better listener make
you a more patient person, it will also enhance
the quality of your relationships. Everyone
loves to talk to someone who truly listens to
what they are saying.”

Steve Adubato, PhD, is a four-
time Emmy Award-winning anchor
for Thirteen/WNET (PBS) who is also
a media analyst for MSNBC. He is
a much-sought-after motivational
speaker and Star-Ledger colum-
nist who has written extensively

on doctor-patient communication. He is also the author
of three books: Speak from the Heart (Simon & Schuster),
Make the Connection (Rutgers University Press) and
What Were They Thinking?: Crisis Communication, The
Good, The Bad, and the Totally Clueless (Rutgers Univer-
sity Press). For more information or to book Steve, log
on to www.stand-deliver.com. Steve can be reached at
sadubato@aol.com.
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ENERGY
EFFICIENCY:
CONSERVATION

RENEWABLEAND

TECHNOLOGY

Rising energy costs are of concern to everyone these days – especially those trying
to manage a medical office or facility. The average wholesale price of electricity
in New Jersey has gone from 5.06 cents in 2002 to 11.3 cents in 2008. Crude oil
prices more than doubled between January 2007 and May 2008. Natural gas prices
more than doubled between 2002 and 2007. The price of heating oil has
increased 200 percent since 2002. What’s more, New Jersey’s demand for electricity
is growing more rapidly than its supply, and the costs associated with adapting
to climate change and cutting carbon emissions will be substantial.

Taken together with rising costs in healthcare, the climbing costs of energy
present the medical community with tough challenges. Conservation and energy

CAN HELP YOUR PRACTICE MANAGE RISING COSTS

efficiency, now more than ever, are the way to go – and the New Jersey Board of
Public Utilities (NJBPU) can help. In a variety of ways, the NJBPU (the state
regulatory body for electricity, natural gas, water, telecommunications, wastewater
and cable TV) can help you develop a comprehensive strategy for managing
and reducing energy costs.

UPGRADE
It may be worthwhile to upgrade to more efficient heating, cooling, lighting

and operational equipment. Combined heat and power or renewable energy
systems may also be an option. And in this case, it is worthwhile to explore financial
incentives offered by the NJBPU Office of Clean Energy (OCE) to help make the
improvements more affordable. In 2007, the Clean Energy Program helped more
than 50,000 residents, businesses and municipalities save energy, reduce energy
costs and help protect the environment by installing energy-efficient and renewable
energy technologies. These efforts saved the equivalent of enough electricity to
power approximately 46,000 New Jersey homes. For more information on the
Clean Energy Program, call 1-866-NJSMART (1-866-657-6278), then follow the
prompts according to the information required.

INSTALL RENEWABLE ENERGY TECHNOLOGIES
For those interested in installing solar, wind or other renewable energy tech-

By Jeanne M. Fox, Esq.
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nologies, the OCE
Customer On-site
Renewable Energy pro-
gram is worth investigat-
ing. This highly successful
program provides incentives
that make renewable technolo-
gies more affordable. To date, New
Jersey has more than 2,712 solar
energy systems installed with the
assistance of our CORE program, making
us second only to California in the number
of solar energy installations. Information on
the Customer On-site Renewable Energy pro-
gram can be obtained through the phone prompts
listed on the previous page.

SIGN UP FOR DEMAND RESPONSE PROGRAMS
Facilities that use more than 1,000kW per year may

benefit from participating in the demand response programs
offered by PJM, the operator of the 13-state grid, which
includes New Jersey. Under these programs, customers
that are able to shed load during high electricity demand
days are eligible for financial incentives. For more information
on this program, log on to www.pjm.com.

SEEK PROFESSIONAL HELP
In addition to saving energy and shifting to renewable

sources, managing well the energy costs you do have can
also make a difference. The NJBPU Office of the Business
Energy Ombudsman (OBEO) is a legislatively mandated
office whose mission is to help the state’s commercial and
industrial energy users manage their energy costs. “We
take a strategic approach to efficiency, renewable technology
and supply purchasing,” explains Ronald Reisman, manager of
Business Outreach in OBEO. Contact him at 973-648-3908
or at ronald.reisman@bpu.state.nj.us.

SHOP FOR A THIRD-PARTY SUPPLIER
Understanding how to shop for energy is a key aspect of

energy management. Under the Electric Discount and Energy
Competition Act (EDECA) of 1999, energy customers in
New Jersey are able to shop for their electric and natural
gas supplies by separating the supply portion of their utility
bill from the delivery portion. The supply portion is open to
competition. Energy customers can compare prices from

third-party sup-
pliers against what

their utility charges
for kilowatt-hours or

therms. Thousands of
New Jersey businesses now

shop for the lowest price with
third-party suppliers.

Shopping for suppliers does
not mean that the company that

delivers your electric and natural gas
has to change; local distribution compa-

nies still deliver the supply through their
wires or pipes and respond to emergencies.

The difference is that the supplies themselves
are purchased from other companies.

Any electric or gas customer is allowed by
law to shop for energy; however, there are certain

customers who generally benefit most from comparison
shopping. They are those with:

1 — Favorable load curve: your energy use is relatively
constant
2 — Favorable timing load: much of your usage occurs
during off-peak hours
3 — Curtailable or interruptible load: you are able to
voluntarily curtail electric load or interrupt natural gas load
4 — High energy use: Facilities and businesses with peak
loads of 1,000 kilowatts or more are subject to hourly pricing.
This means that their supply costs change hour-by-hour
to reflect the actual cost of generating electricity in that
particular time period. These larger users generally have
the most to gain from purchasing from third-party suppliers.
In addition, commercial and industrial customers with
peak loads of 750 kilowatts or more are subject to a retail
margin of one-half cent per kilowatt-hour if they continue
to buy from their utility.

The companies that are third-party suppliers actively
market their services, but if you wish to comparison
shop, you can download a list of these suppliers from
the New Jersey Board of Public Utilities at
www.nj.gov/bpu/commercial/shopping.html#5. (Note
that not all third-party suppliers serve the entire state, and
services of some companies may not be available to your
practice. You can also visit electric and gas company Web-
sites for information about shopping specific to your area.)

When you contact third-party suppliers for price

quotes, be prepared. The suppliers will ask you about
your energy use and usage patterns, so have on hand
your billing history for at least the last 12 months. If you
don’t have this information, you can submit a letter of
authorization to your utility, granting permission to share
your account information with the third-party suppliers
you designate.

BECOME A SMARTSTART BUILDING
New Jersey SmartStart Buildings is a statewide energy

efficiency program sponsored by the OCE and delivered
by the market manager, TRC Energy Services. It offers
incentives, technical assistance and other services to
qualified commercial, industrial, institutional and other
customers for construction, expansion, renovation, remod-
eling or the replacement of electric or gas equipment.

One New Jersey institution that has benefited from
the program is Ocean Medical Center, a 526,000-square-
foot, 321-bed community hospital in Brick. Hospitals rank
behind supermarkets as the most electricity-intensive
users, according to Michael Jahoda, facilities manager.
Keeping a facility such as Ocean Medical Center powered
up every day, all year is a daunting task. Ocean Medical
consumes 59.3 million kW of electricity every year. Its
annual electric bill is $2.2 million.

Jahoda helped Ocean Medical take advantage of the
SmartStart incentive program. The hospital received a
rebate grant of $10,800 toward the cost of replacing two
older, inefficient chillers from its central air conditioning
system with two energy-efficient models. The older
chillers were becoming obsolete, and Ocean Medical
Center’s need for electricity was increasing due to a
25,000-square-foot expansion. Replacing the chillers was
a necessity. The total project cost was $575,375, but getting
rid of the older chillers made sense. The old chillers cost
.568 cents per kilowatt ton to run; the new ones, .287
cents per kilowatt ton. The annual cost of running two
chillers before replacement was $91,500. After the upgrade,
the cost was $54,916.

“Because of the high cost of the overhead, we are
constantly looking to be greener and leaner,” said Jahoda.
He is now applying for a second grant from SmartStart
and is also taking advantage of a free energy audit
offered through his utility, Jersey Central Power & Light.
His future conservation projects involve replacing stor-
age-type domestic water heaters with instantaneous (on

demand) heaters and retrofitting Ocean Medical’s 400-car
parking garage with LED-type fixtures to replace metal
halide types. The new lighting will consume half the elec-
tricity, provide brighter light and will last longer than the older
lamps. “I am getting this place greener and greener,” said
Jahoda, who hopes ultimately to earn an Environmental
Protection Agency ENERGY STAR building rating for Ocean
Medical Center.

The upward trend in energy costs is likely to continue for
all of us. The best way to manage this aspect of your medical
practice, office or facility is to manage your energy usage
as wisely as you can, to take advantage of new renewable
technologies whenever you can, and to seize opportunities
to conserve and use energy as efficiently as possible.

For more general information about these programs,
visit www.nj.gov/bpu and www.njcleanenergy.com.

Jeanne M. Fox, Esq., is president of the New Jersey
Board of Public Utilities and has been re-nominated by
Governor Jon Corzine for a second term. She is nationally
recognized as a leader on issues of energy policy, energy
efficiency and renewable energy.
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A group of outstanding New Jerseyans and two exceptional
community organizations were lauded on May 7 when the
68th annual Edward J. Ill Excellence in Medicine Awards™
honored healthcare leaders. These coveted awards are
among the highest honors given in New Jersey’s medical
community. The black tie gala was held at the Hyatt
Regency Princeton.

MDAdvantage, a leading provider of medical professional
liability insurance in New Jersey, sponsors the state’s longest-
running medical awards program to recognize New Jersey’s
healthcare efforts. “Edward J. Ill, MD was a pioneer in pro-
moting continuing medical education in New Jersey,” said
Patricia A. Costante, chairman and CEO of MDAdvantage.
“Dr. Ill and his colleagues took up issues of medical student
education, physician certification and continuing education in
ways that set the national standard. We sponsor this annual
recognition program that bears Dr. Ill’s name because his
work reflects our commitment to healthcare.”

THE 2008 AWARDEES:

Edward J. Ill Physician’s Award®:
Walter J. Kahn, MD, FACS

Outstanding Medical Educator Awards:
Joel DeLisa, MD, MS • Deepak V. Patel, MD

Outstanding Medical Executive Awards:
Judith Burgis • Eileen Moynihan, MD

Peter W. Rodino, Jr., Citizen’s Award®:
Senator Peter A. Inverso

Verice M. Mason Community Service Leader Awards:
Henry Acosta, MA, MSW, LSW, on behalf of the
National Resource Center for Hispanic Mental Health •

Monsignor William J. Linder on behalf of the
New Community Corporation

Special Award given for the extraordinary trauma care
provided to Governor Jon Corzine:
Steven E. Ross, MD and Robert F. Ostrum, MD

Paul J. Hirsch, MD, Chairman of the Edward J. Ill
Excellence in Medicine Foundation, stated, “On behalf
of all of this year’s attendees and supporters, we offer our
sincere congratulations to this year’s award recipients. It
is our privilege to pay tribute to your achievements and
accomplishments in healthcare. You have raised the bar
for all of us.” He also stated, “We were especially honored
to have Governor Corzine participate in the event. Governor
Corzine acknowledged each award recipient’s contribution
to healthcare, and thanked Dr. Ross, Dr. Ostrum and the
trauma team at Cooper University Hospital for the
extraordinary care they provided to him after his April
2007 accident.”

The Edward J. Ill Excellence in Medicine Foundation
supports worthy healthcare organizations in New Jersey
through its fundraising efforts. The profits from this
year’s event benefited Hunterdon County Medication
Access Partnership (HCMAP). Mark Peters, II, PharmD,
President of HCMAP, accepted a check for $30,000 on

Assemblyman Neil Cohen presents

Senator Peter Inverso with the

Peter W. Rodino, Jr., Citizen’s Award®

Governor Corzine shows his appreciation to Steven Ross, MD and

Robert Ostrum, MD for leading the trauma team that provided

lifesaving trauma care after injuries he sustained in an April 12, 2007,

motor vehicle accident.

Patricia Costante, Chairman and CEO of

MDAdvantage, presents Walter J. Kahn, MD

with the Edward J. Ill Physician’s Award®
Front Row: Joel DeLisa, MD; Eileen Moynihan, MD;

Judith Burgis; Henry Acosta, MA, MSW, LSW; Steven Ross, MD

Back Row: Patricia Costante; Mark Peters, II, PharmD;

Robert Ostrum, MD; Msgr. William Linder; Walter Kahn, MD;

Deepak Patel, MD; Senator Peter Inverso; Paul Hirsch, MD

MDADVANTAGE SPONSORS NEW JERSEY’S

MOST PRESTIGIOUS “EXCELLENCE IN MEDICINE” AWARDS

behalf of the organization, stating, “There is no doubt that
HCMAP’s success today is due in no insignificant part to the
efforts of the Edward J. Ill Excellence in Medicine Foundation
and MDAdvantage.”

Additional pictures of this year’s event and honorees
can be found at www.EJIawards.org.

NOMINATIONS NOW BEING ACCEPTED FOR 2009
The Edward J. Ill Excellence in Medicine Foundation is now

accepting nominations for the 2009 awards program. The
deadline for nominations is September 12, 2008. For more
information on the awards program and the nomination
process, visit www.EJIawards.org or call 609-803-2350.
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As a vocal advocate of spending cuts in my three years in the
New Jersey State Legislature, I welcome the current debate
about cutting the state budget to achieve fiscal stability.
However, I feel strongly that New Jersey’s healthcare system
should not suffer unduly when there are areas of egregious
waste that can be cut without affecting our ability to care
for all citizens in need of medical services.

For four years, Republicans proposed a detailed list of
spending cuts totaling in excess of $1.5 billion, which Gov-
ernor Corzine and his predecessor rejected. This year, Senate
and Assembly Republicans submitted a list of 67 suggested
spending cuts as part of an alternative plan to Governor
Corzine’s budget.

One area in which we suggested cuts is in the Distressed
Cities program. In the decade since this program was initi-
ated, it has doled out approximately $642 million; last year’s
budget appropriated $153 million for just seven cities, several
of which have been in the news for questionable financial
practices. Amazingly, there has never been a formal appli-
cation process nor specific criteria for qualification – by all
appearances, the money is distributed purely on a political
basis. Efforts to determine what, if any, oversight of this
program is exercised by the Department of Community
Affairs have been stonewalled. At a time of borderline fiscal
crisis, this is exactly the kind of program that deserves to go

under the knife.
Another area of cuts open for debate is state workers’

pension and benefits programs. Senators O’Toole, Buono,
Sweeney and I are united in a bipartisan call to reform the
costly pension program currently provided to state workers.
We know that even modest changes to the program can
significantly impact not only our outstanding future liability
but also our current funding obligation.

Along with Senator Kevin O’Toole, I have sponsored
legislation to limit workers to “one job, one pension”; to
raise the threshold for pension eligibility from the current
$1,500 to $10,000 a year; to require a minimum number of
hours worked; and to base a worker’s pension on his/her
final five years of income, instead of the current three. None
of these changes would affect the average state worker,
only those who are gaming the system.

We have also sponsored legislation to make reforms
to the State Health Benefits Program (SHBP). For example,
we have called for an audit every three years and for a
mandate requiring the SHBP to purchase prescription drugs
in bulk. These measures alone could produce significant
savings.

These cost reductions would be in addition to the
elimination of the waste, fraud and abuse that continues
in all aspects of government and government-funded

entities. Consider the recent audit of Abbott school districts,
for example, that found $83 million in wasteful spending,
or recent reports of an Abbott district superintendent
getting a $740,000 retirement package in addition to her
$100k+ pension. Clearly, there are significant savings to
be realized by better oversight of our tax dollars.

The governor has again rejected these and the other
suggested cuts, but the legislative leadership has promised
to give our spending-cut suggestions fair and honest
consideration.

Indeed, the Legislature has some important deci-
sions to make over the next month – decisions that will
have a direct impact on the medical and healthcare com-
munities and therefore on all New Jersey residents for
years to come.

The most controversial of the governor’s suggested
spending cuts is his proposed $143 million cut in charity-
care funding. These cuts would likely lead to the closure of
several New Jersey hospitals, in addition to the 22 hospitals
that have closed since 1992. It is my opinion that while the
previous closures may have been a necessary consolida-
tion, New Jersey’s hospital system is now operating at
bare-bones efficiency, and closing more hospitals is not
an ideal situation.

In addition, Senator Joseph Vitale has proposed an
expansion of the NJ FamilyCare program that is also
expected to affect charity care, but in a positive way. His
bill, S. 1557, mandates that all children in the state (18 and
younger) have healthcare coverage, either through public
programs or private coverage. In addition, The FamilyCare
program is also available to those parents who make less
than 200 percent of the federal poverty level ($42,000, for
example, for a family of four). The bill is projected to cost
the state $28.8 million in its first year and $68 million within
three years.

Proponents of the bill predict that the money spent
on insuring these lower income children and their fam-
ilies will lower the amount spent on charity care and will
come with matching federal dollars. Critics question
whether the state has the money in surplus to pay for the
program. While the first phase of Senator Vitale’s bill has
passed out of the Senate Health Committee with bipartisan
support, critics claim that the second phase of this plan
implements an individual health insurance mandate for
all citizens of New Jersey, similar to the Massachusetts
model passed in 2006, which is currently exceeding pro-

jected costs.
While I am generally supportive of the concept of

phase one of Senator Vitale’s bill, I want to be absolutely
sure we have the money to pay for this program out of
surplus. The state is in no condition to add another expensive
program when it is faced with budget cuts that are directly
affecting the practice of medicine in New Jersey.

With a state budget that has grown by 50 percent, or $11
billion, in five years, there are reasonable, equitable and
logical cuts that can be made. At the same time, I am well
aware that we must balance the need for fiscal responsibility
with our responsibility to the least fortunate among us.

New Jersey Senator Jennifer Beck is a Republican rep-
resenting the 12th Legislative District. Senator Beck serves
on the Judiciary, State Government, and Wagering, Tourism
and Historic Preservation Committees.
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HEALTHCARE SYSTEM
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“The easiest way for you to influence what happens regarding tort reform
is to make sure that your views are known to those who represent you.”

provisions. Congress is expected to vote on the lead
Medicare issue contained in Title I of the bill by June 30,
2008. Whether or not there will be debate on the compan-
ion tort reform proposal in Title II is highly speculative.

In a written interview3, I asked Representative Frank
Pallone, Jr., of Congressional District 6 of New Jersey, to
comment specifically on the likelihood that the items
proposed in Title II of H.R. 5480/S. 2662 would receive
adequate attention from Congressional leaders. Con-
gressman Pallone responded:

Presently, it is unclear how or when Congress will
proceed with the consideration of the President’s
proposal. While I do not agree that tort reform
should be a part of the debate on Medicare reform,
I have long advocated for finding a solution to the
problems physicians face in obtaining and affording
medical malpractice insurance. Given our workload
and the number of days left in this Congress, I
believe it may be difficult to address tort reform
during the remainder of this session. A more likely
scenario is that it could be addressed in the context
of broader health reform next year.

CHRONOLOGY OF THE HEALTH ACT
To have a better understanding of the likely outcome

for H.R. 5480/S. 2662 and also to appreciate the probability
that the battle for tort reform will continue after the June
30 vote, it is useful to consider the chronology of failed
attempts to pass the HEALTH Act through Congress. In
March 2003, the U.S. House of Representatives passed a
federal tort reform bill, H.R. 5, the HEALTH Act, for the
second time. First introduced by Congressman James
Greenwood (R – PA) in 2002, the proposal included a
$250,000 cap on non-economic damages and other key
elements of tort reform. As Greenwood predicted, however,
the bill was defeated in the Senate in July 2003, largely
along party lines, with Democrats influenced by a strong
trial bar that lobbied against it.4

The battle continued for years after the Greenwood
efforts. The GovTrack.us website lists an arduous sequence
of bills calling for tort reform, spanning from the 107th

Congress up to the present 110th Congress. All have been
“variations on a theme,” and all failed to gain adequate
momentum. Undaunted by the track record of these propos-
als, the HEALTH Act of 2008 is pending before Congress.

In the past, the key element of contention has been
the proposed $250,000 cap on non-economic damages.
Debates ensued about the dollar amount of the cap
being too low (or outdated); alternative amounts have
been suggested – including the idea of creating a high
cap amount applied only for catastrophic injuries.

In our written interview3, I asked Congressman Pallone
if he thought the cap amount on non-economic damages
proposed in the HEALTH Act of 2008 was the strong influ-
ence of the plaintiff’s trial bar. He responded:

The cap on non-economic damages is just one part
of a very complicated puzzle. While I think we can
have an honest debate about the pros and cons of
caps on damages, it is clear to me that caps alone
simply do not work. In order to really address the
rising cost of medical malpractice insurance, any
effort must also include insurance reform.

NEW JERSEY TORT REFORM
Most states, including New Jersey, have enacted some

degree of legislative reform to discourage the filing and
adjudication of frivolous lawsuits. In New Jersey, there is a
cap on punitive damages, a revised statute of limitations,
qualified joint and several liability exposure, modified
contributory/comparative negligence rules, sliding scale
limitations capping plaintiff attorney fees, latitude for judges
to refer cases for alternate dispute resolution and arbitration,
defined expert witness requirements, Affidavit of Merit crite-
ria and specified rules to calculate prejudgment interest.5

Twenty-four states (as of January 2008) have enforced
heavy-handed reforms, such as caps on non-economic
damages, and six states have capped total damages.6 Sim-
ilar to the persistent efforts to pass the federal HEALTH
Act, efforts to enact damage caps in New Jersey continue.

In February, State Senator Kyrillos introduced S. 1239
to establish limits on non-economic damages, in the
form of tiered amounts categorized by the nature and

Medical liability tort reform is NOT a dead issue! Efforts continue to promote caps on non-economic
damage awards (such as those for pain and suffering) and other substantive legislative changes relevant
to medical malpractice. The passage of bills legislating tort reform has been on the wish list of New
Jersey healthcare providers and their professional liability insurance carriers for more than 16 years.
Here we are in 2008, once again monitoring renewed proposals for federal tort reform introduced
on Capitol Hill and, at our state level, in Trenton. Can healthcare providers in New Jersey proactively
ensure passage of a tort reform initiative by voicing their opinions to key politicians?

In order to become informed constituents, it is important to look closely at what has been
happening with tort reform, both at the federal and state levels. In this major election year, we
also need to pay attention to platform statements and voting records.

FEDERAL TORT REFORM
A new facsimile of the old HEALTH Act (Help Efficient, Accessible, Low-cost, Timely

Healthcare) is back, this time before the 110th Congress and given the short title of HEALTH
Act of 2008. When President Bush submitted a proposal in February of this year to address
a shortfall in Medicare funding (introduced in the House as H.R. 5480 Medicare Funding
Warning Response Act of 2008 and in the Senate as S. 2662 Reducing the Excessive Burden
the Liability System Places on the Health Care Delivery System), the package included
recommendations for medical liability reform.1,2 Specifically, Title II of H.R. 5480/S. 2662
brings back elements of tort reform similar to those contained in previous iterations
of the HEALTH Act, including a $250,000 cap on non-economic damages and other
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on Capitol Hill and, at our state level, in Trenton. Can healthcare providers in New Jersey proactively
ensure passage of a tort reform initiative by voicing their opinions to key politicians?
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severity of the malpractice injury. Caps range from $100,000
(for less severe injuries) and escalate up to a $750,000 cap
for the most extreme injuries.7 This bill was immediately
referred to the Senate Commerce Committee and has not
yet been “posted” for review; how-
ever, there is more than one year
remaining in the current two-
year legislative cycle during which
S. 1239 may be addressed.

ELECTION YEAR 2008
After H.R. 5 met its demise in the Senate in

2003, the concept of medical liability reform was
actively addressed and debated throughout
the 2004 presidential election campaign. The
subject of “jackpot” medical malpractice awards surfaced
in partisan platform statements and stayed alive throughout
the Bush administration. Will tort reform become a high-
profile topic in the 2008 presidential election?

It is interesting to note that Senator Hillary Clinton and
Senator Barack Obama were literally on the same page in
May of 2006 when they co-authored an article in The New
England Journal of Medicine, “Making Patient Safety the
Centerpiece of Medical Liability Reform.” The article talked
about the MEDiC bill that they co-sponsored in the Senate,
saying: “The MEDiC program was designed to provide
grant money for healthcare providers, insurers and healthcare
systems to implement programs for disclosure and com-
pensation. The program promotes the confidential disclosure
to patients of medical errors in an effort to improve patient
safety systems. At the time of disclosure, compensation for
the patient or family would be negotiated and procedures
would be implemented to prevent a recurrence of the
problem that led to the patient’s injury.” The senators then
went on to state that “capping malpractice payments may
ameliorate rising premium rates, but it would do nothing to
prevent unsafe practices or ensure the provision of fair
compensation to patients.”8 Today, the leading presidential
contenders from both parties take the following positions,
as displayed on their campaign websites.

Senator Obama seeks to reform medical malpractice.
He “plans to strengthen antitrust laws to prevent insurers
from overcharging physicians for their malpractice insurance
and will promote new models for addressing physician errors
that improve patient safety, strengthen the doctor-patient

relationship and reduce the need for malpractice suits.”9

Senator McCain also takes a position on healthcare
reform, stating that “he will demand reform to medical

malpractice laws to curb abusive lawsuits that
squeeze doctors, prevent innovation, and drive

up the cost of healthcare.” The senator’s
proposal for healthcare reform focuses on
“restoring control over our healthcare sys-
tem to the patients themselves” as opposed

to universal healthcare coverage.
Although nonspecific in detail, he
indicates that his global proposal
will address medical malpractice

reform. His overall plan for health-
care includes “giving states flexibility and encouragement
in experimenting with healthcare reform initiatives.”10,11

HEED ADVICE AND BE PROACTIVE
In a 2003 interview, Congressman Jim Greenwood gave

advice to citizens and healthcare professionals regarding
their role in tort reform. This advice resounds true today
and can be applied when dealing with both federal and
state politicians. Back then, Greenwood encouraged citizens
to push back and demand an explanation from legislators
who vote against medical liability tort reform, saying:

They [citizens] shouldn’t simply write a letter that
states, “I’m for medical liability reform. I hope you will
support it.” They should say in their letters and phone
calls, “You voted against the motion to proceed. Do
you not think there is a crisis in our state?” …You
need to pin them down. I always tell people that if
you say “I really want to talk to a senator in person”
and if you are persistent enough, you’ll get that
meeting, and you can put them on the spot. …Citi-
zens, and particularly physicians who bear the brunt
of this, need to be very forceful and very precise
about their demands on their senators. Every time I
speak to a group of doctors, I tell them to speak to
their senators and be as persuasive as they can. If
you can’t change their minds, change their faces.4

Now, in 2008, when asked how constituents, particularly
physicians, can make a difference in the ongoing fight for
federal tort reform, Representative Congressman Pallone
offers similar advice, saying:

As I tell almost everyone that comes to my office, it is
important for those of us in Washington to hear
from our constituents back home. The easiest way for
you to influence what happens regarding tort reform
is to make sure that your views are known to those
who represent you.3

Can healthcare providers in New Jersey proactively
ensure passage of a tort reform initiative by voicing their
opinions with key politicians? Clearly, the answer is “yes” –
with determination and organized persistence they can.

Robert B. Goley is Senior Vice President of Claims and
Risk Management at MDAdvantage Insurance Company of
New Jersey. He has more than 25 years of experience in physi-
cian and hospital professional liability and has authored articles
on risk management issues, claims and tort reform topics.
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On January 4, 2008, Governor Corzine signed New Jersey
P.L. 2007, c.244 into law, requiring that prescription blanks
for each prescriber and healthcare facility be numbered
consecutively and include the prescriber or healthcare facility
National Provider Identifier (NPI).

Regarding Consecutive Numbering: Although the
statutory amendments require New Jersey Prescription Blanks
(NJPBs) to be consecutively numbered as of May 23, 2008,
the Division is extending the deadline for compliance with
this requirement to October 1, 2008. This extension has been
granted to allow prescribers the opportunity to exhaust their
existing supplies of pre-printed NJPBs; the extension also
allows additional time for the approved printer/vendors to
process requests for new blanks.

Regarding Pre-printed NPI: All NJPBs must be pre-
printed with the prescriber or healthcare facility NPI number

by October 1, 2008. Prescribers and healthcare facilities
may continue to utilize existing blanks with a designated
space for the NPI number and may continue to write in or
ink-stamp the NPI number until the deadline. However,
beginning October 1, 2008, prescribers must use prescrip-
tion blanks with pre-printed NPI numbers.

In summary, all prescribers are advised that as of
October 1, 2008, NJ Prescription Blanks must be pre-
printed with the prescriber or healthcare facility NPI
number and must be consecutively numbered or serialized.

Please make arrangements as soon as possible to
obtain revised prescription blanks that meet these
new requirements. If additional changes to the format
of the prescription blanks occur, the new requirements
will be available on the Division’s Website at
www.njconsumeraffairs.gov/drug/dchome.htm.
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NEW LAW
CHANGES TO THE NEW JERSEY
PRESCRIPTION BLANKS (NJPBs) FORMAT

AFFECTING THE NEW JERSEY MEDICAL COMMUNITY

By William Roeder
Executive Director, New Jersey State Board of Medical Examiners
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