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Please remember to include your name and location.
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By Capt. Andrew P. Roche III, MD, USAF, MC, and Sindy M. Paul, MD, MPH

Regulations and Ramifications 
in the State of New Jersey

Hippocratic Oath
CME
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In every house where I come I will enter only for the good of my 
patients, keeping myself far from all intentional ill doing and all 
seduction, and especially from the pleasures of love with women 
or with men. 

In order to obtain AMA PRA Category 1 
Credit™, participants are required to: 

1.  Review the CME information along with the learning 
objectives at the beginning of the CME article. Determine 
if these objectives match your individual learning needs. 
If so, read the article carefully.

2.  The post-test questions have been designed to provide 
a useful link between the CME article and your everyday 
practice. Read each question, choose the correct answer 
and record your answers on the registration form.

3.  Complete the evaluation portion of the Registration and 
Evaluation Form. Forms and tests cannot be processed 
if the evaluation section is incomplete.

Authors: Capt. Andrew P. Roche III, MD, USAF, MC (General Surgery Preliminary Intern at Keesler Air Force Base) and  
Sindy M. Paul, MD, MPH (Medical Director, New Jersey Board of Medical Examiners)

Accreditation Statement: HRET is accredited by the Medical Society of New Jersey to provide continuing medical education for 
physicians. This activity has been planned and implemented in accordance with the accreditation requirements and policies of 
the Medical Society of New Jersey (MSNJ) and through the Joint Providership of Health Research Education and Trust of New 
Jersey (HRET) and MDAdvantage. HRET is accredited by the Medical Society of New Jersey to provide continuing medical educa-
tion for physicians.

AMA Credit Designation Statement: HRET designates this enduring activity for 1.0 AMA PRA Category 1 CreditsTM. Physicians should 
claim only the credit commensurate with the extent of their participation in the activity.

Disclosure: The content of this activity does not relate to any product of a commercial interest as defined by the ACCME; therefore, 
there are no relevant financial relationships to disclose. No commercial funding has been accepted for the activity.

4. Send the Registration and Evaluation Form to: 
 MDAdvisor CME Dept 
 c/o MDAdvantage Insurance Company 
 100 Franklin Corner Rd 
 Lawrenceville, NJ 08648 
 Or Fax to: 978-367-9148

5.  Retain a copy of your test answers. Your answer sheet will be 
graded, and if a passing score of 70% or more is achieved, 
a CME certificate awarding AMA PRA Category 1 Credit™ and 
the test answer key will be mailed to you within 4 weeks. 
Individuals who fail to attain a passing score will be notified 
and offered the opportunity to reread the article and take 
the test again.

6.  Mail the Registration and Evaluation Form on or before the 
deadline, which is November 1, 2018. Forms received after 
that date will not be processed.



INTRODUCTION 
The patient-physician relationship is the foundation of effec-
tive patient-centered care. An underlying trust from patients 
provides a medium in which physicians can improve patient 
health through the free exchange of information and the exe-
cution of treatment plans.1,2 Patients are expected to share 
with their doctors the most intimate details of their lives and 

Learning Objectives
At the conclusion of the activity, participants will be able to: 

 1   Provide an overview of physician sexual misconduct 

2    Understand the ethical implications underlying boundary violations by physicians 

3    Describe the New Jersey Board of Medical Examiners regulations and guidelines regarding sexual misconduct 

 4    Discuss the ramifications of physician sexual misconduct
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to subject themselves to invasive examinations. There is an 
expectation that these actions are for the purpose of improv-
ing health and that, as professionals, physicians will not use 
their station beyond what is socially and professionally accept-
able—particularly through sexual misconduct. 

It is important for all members of the healthcare community 
to be familiar with the growing body of literature and New 
Jersey regulations regarding physician sexual misconduct and 
the consequences of boundary violations by physicians. 

MEDICAL ETHICS 
The Federation of State Medical Boards (FSMB), the American 
Medical Association (AMA), the New Jersey Board of Medical 
Examiners (NJBME) and the medical community in general all 
agree that physician sexual misconduct constitutes a serious 
breach of medical ethics.3 The AMA’s official stance on the issue 
of sexual misconduct by physicians with patients or import-
ant third parties involved in patient care (i.e., family member 
or friend who is the medical decision-maker for the patient) 
is that “sexual or romantic interactions between physicians 
and patients detract from the goals of the physician-patient 
relationship, may exploit the vulnerability of the patient, may 
obscure the physician’s objective judgment concerning the 
patient’s health care and ultimately may be detrimental to 
the patient’s well-being.”4 

 Furthermore, it is unethical to engage in a relationship with a 
former patient or third party (i.e., family member or friend who 
is the medical decision maker for the patient) where there is an 
opportunity for the physician to exploit the trust, knowledge, 
emotions and influence derived from the prior patient-physi-
cian relationship, as these individuals can still be considered 
vulnerable. Negative doctor-patient interactions also “erode 
the trust and confidence in the profession more broadly,” thus 
negatively impacting the medical community at large.5 This 
includes, at a minimum, a physician’s ethical duties to ter-
minate the physician-patient relationship before initiating a 
dating, romantic or sexual relationship with a patient. Sexual 
or romantic relationships with former patients are unethical 
if the physician uses or exploits trust, knowledge, emotions or 
influence derived from the previous professional relationship.6 

Examples of sexual misconduct, according to New Jersey 
Administrative Code Title 13 Law and Public Safety 
Chapter 35 Board of Medical Examiners, include sexual 
contact and sexual harassment, which are defined by 
this Code as follows. 

SEXUAL CONTACT is “knowing touching of a person’s 
body directly or through clothing, where the circumstances 
surrounding the touching would be construed by a rea-
sonable person to be motivated by the licensee’s own 
prurient interest or for sexual arousal or gratification.” 
Such actions include “the imposition of a part of the 
licensee’s body upon a part of the patient’s body, sex-
ual penetration, or the insertion or imposition of any 
object or any part of a licensee or patient’s body into 
or near the genital, anal or other opening of the other 
person’s body.” 

SEXUAL HARASSMENT means “the solicitation of any 
sexual act, physical advances, or verbal or non-verbal 
conduct that is sexual in nature and which occurs in 
connection with a licensee’s activities or role as a pro-
vider of medical services, and that either: is unwelcome, 
offensive to a reasonable person, or creates a hostile 
workplace environment, and the licensee knows, should 
know or is told this; or is sufficiently severe or intense 
to be abusive to a reasonable person in that context.” 
Examples of sexual harassment include “conduct of a 
licensee with a patient, co-worker, employee, student or 
supervisee whether or not such individual is in a subor-
dinate position to the licensee. Sexual harassment may 
also include conduct of a nonsexual nature if it is based 
on the sex of an individual.”
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MAGNITUDE OF THE ISSUE  
A major effort to quantify sexual misconduct among physi-
cians from 2003 to 2013 was the focus of a study conducted 
by Public Citizen, a patient advocacy group using data from 
the National Practitioner Data Bank (NPDB). Of the 100,165 
physicians with licensure, clinical privileges or malprac-
tice-payment reports in the NPDB during the cross-sec-
tional analysis study period, 1,039 had one or more reports 
of sexual misconduct–related reports (1 percent). Of these 
reports, 73 percent were with respect to license revocation, 

while the remaining physicians with only clinical privilege or 
malpractice payment reports accounted for 8.9 percent and 
7.9 percent, respectively, of the 1,039 physicians.7 For mal-
practice-payment reports, 87.4 percent of the victims were 
women with “emotional injury only”—the predominant type 
of injury. This study found a significantly higher percentage 
of serious licensure actions and clinical-privileges revocations 
in sexual misconduct–related reports than in reports for other 
offenses (89.0% vs. 68.1%, p ≤ 0.001, and 29.3% vs. 18.8%,  
p = 0.002, respectively).7

The NJBME updated its approach to disciplinary actions for 
allegations related to boundary issues in 2015. The Director of 
the Division of Consumer Affairs called on prosecutors in the 
Attorney General’s Office “to seek the most aggressive penalty 
that is appropriate based on the evidence available.” After an 
accusation is made, the state seeks immediate suspension. 
If a doctor is found guilty, the state pushes for revocation or 
long-term suspension. Although the decision can be appealed 
to a Superior Court, judges are bound by precedent to defer to 
the NJBME’s expertise and rarely reverse decisions.8 

NEW JERSEY BOARD OF MEDICAL EXAMINERS 
REGULATIONS REGARDING SEXUAL MISCONDUCT 
The FSMB informs licensing boards when one of their licensees 
is the subject of public discipline, including actions related to 
sexual misconduct. In those cases, the NJBME can take its own 
public disciplinary action based on the action by another state. 

Are You in a High-Risk Category?
Although boundary issues can occur in any setting, 
some specialties and practice settings have a higher risk 
of sexual or other boundary violations; these include 
psychiatry and primary care specialties. An ambulatory 
or office-based practice presents the highest risk setting, 
possibly because there is less oversight in settings 
where the physician is the sole authority.*

*d’Oronzio, J. C. (2015). The professional codes, public regulations, and 
the rebuilding of judgment following physicians’ boundary violations. 
AMA Journal of Ethics, 17(5), 448–455.
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• “Patient-physician relationship” is any association between 
a physician and a patient wherein the physician owes a 
continuing duty to the patient to be available and render 
professional services consistent with his or her training 
and experience. This includes prescribing and refilling 
medications. 

• A licensee shall not engage in or seek to engage in sexual 
contact with those with whom he or she has a patient-phy-
sician relationship. 

• For the purposes of any personal relationship, sexual or 
otherwise, the patient-physician relationship is considered 
ongoing until actively terminated, by way of written notice 
to the patient pursuant to N.J.A.C. 13:35-6.22, documen-
tation in the patient record and a minimum of 30 days has 
passed from the rendition of the last professional service, 
or without a letter of termination if the last professional 
service was rendered more than one year ago. 

• In the context of the provision of psychiatric or psychother-
apeutic services, the patient-physician relationship shall be 
considered ongoing unless the last professional service was 
rendered more than two years ago; provided, however, the 
patient-physician relationship shall be considered ongoing 
for an indefinite period of time if the patient, by reason 
of emotional or cognitive disorder, is vulnerable to the 
exploitative influence of the licensee. 

• A licensee shall not exchange professional services for 
sexual contact. 

• A licensee shall not engage in discussions of an intimate, 
sexual nature unless the conversation is related to the 
patient’s needs, and in such cases, the physician shall 
not discuss his or her own intimate sexual relationships. 

• A licensee shall provide privacy and examination condi-
tions which prevent the exposure of the unclothed body of 
the patient unless necessary to the professional services 
rendered. 

• A licensee shall not promote, permit or condone sexual 
contact between group members in therapy groups. 

• A licensee shall not engage in sexual harassment, whether 
in a professional setting (including, but not limited to, an 
office, hospital or healthcare facility) or elsewhere. 

• A licensee shall not engage in any other activity (such as, 
but not limited to, voyeurism or exposure of the genitalia 
of the licensee) which would lead a reasonable person 
to believe that the activity serves the licensee’s personal 
prurient interests or is for the sexual arousal, the sexual 
gratification or the sexual abuse of the licensee or patient. 

• Violation of any of the above prohibitions or directives is 
considered by the NJBME as gross or repeated malprac-
tice pursuant to N.J.S.A. 45.1-21(c) or (d) or professional 
misconduct pursuant to N.J.S.A. 45:1-21(e). 

• These regulations do not prevent a licensee from rendering 
medical examination or treatment to a spouse, provid-
ing that the rendering of such service is consistent with 
accepted standards of medical care and that the perfor-
mance of medical services is not utilized to exploit the 
patient for the sexual arousal or sexual gratification of 
the licensee. 

• It shall not be a defense to violating these regulations that 
the patient solicited or consented to sexual contact with 
the physician or that the physician is in love with or had 
affection for the patient.

RAMIFICATIONS 
The consequences for physicians who violate sexual miscon-
duct laws can have career-lasting impacts. These impacts can 
include legal and administrative ramifications, such as medical 
licensing board penalties, suspension, lost workdays, attorney 
fees and costs for complete medical and psychosexual evalu-
ation. Boundary issues can result in a malpractice payment.10 

Furthermore, physician sexual misconduct carries other less 
concrete losses, such as a tarnished reputation, restrictions on 
practice after the license is reinstated (i.e., must have chaper-
one present, unable to treat patients of opposite gender, etc.) 
and being dropped by insurance carriers.6 

The NJBME investigates all complaints regarding sexual misconduct. Public disciplinary actions are posted on the 
Physician Profile, which can be found on the NJBME website and are submitted to the National Practitioner Data Bank.9 

The following regulations (adapted from New Jersey Administrative Code Title 13 Law and Public Safety, Chapter 35 Board of 
Medical Examiners6) apply to those licensed by the NJBME to practice medicine within New Jersey:
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FOR EXAMPLE
CASE #1.
On October 25, 2016, the NJBME filed a final consent order 
revoking the medical license of Dr. Raja Jagtiani. This internist 
forfeited his license and pled guilty in state Superior Court 
in Bergen County to criminal sexual contact involving five 
patients and three female employees. His license was revoked 
for “repeated acts of negligence, repeated professional miscon-
duct, sexual misconduct, and acts constituting crimes of moral 
turpitude and crimes which relate adversely to the practice of 
medicine.” 11 The license suspension has a mandatory 10-year 
period after which Dr. Jagtiani can apply for reinstatement, 
following a payment of a $20,000 fine to the NJBME and a reim-
bursement of investigatory costs totaling more than $4,000.11 

CASE #2. 
In October 2016, Clifton anesthesiologist Dr. Jadan H. Abbassi 
surrendered his license and retired in response to an NJBME 
consent order for having a sexual relationship with a patient 
spanning six months. In order to avoid the disciplinary hear-
ing, he agreed to surrender his license. Until the date of his 
retirement, he was barred from accepting new patients and 
was required to have a chaperone for female patients.11 This 
case differs from the first in that it was a seemingly consensual 
relationship. However, because the physician-patient rela-
tionship is inherently unbalanced, it may not be possible for 
patients to adequately consent to a personal relationship when 
a patient-physician relationship already exists.12 When this is 
considered together with the clear conflict of interest on the 
part of the physician, we know that even a benign-appearing 
relationship, such as this one, can be considered a serious 
breach of trust, incompatible with the practice of medicine.

CASE # 3.
Old Bridge neurologist Dr. Farooq Rehman was arrested twice 
in 2015 and charged with and pled guilty to criminal sexual 
contact and harassment of two patients. He was accused of 
fondling the bare breasts, groping the buttocks and touching 

the genital area over the patient’s clothing during an exam. 
His medical license was temporarily suspended in 2015 follow-
ing his first arrest for posing a clear and imminent danger to 
the public. His suspension was upheld with revocation of his 
medical license in 2017. The license revocation has a man-
datory five-year period after which Dr. Farooq can apply for 
reinstatement, following a payment of a $10,000 fine to the 
NJBME and a reimbursement of investigatory costs totaling 
more than $35,000. He is also required to successfully complete 
a boundaries course and undergo a psychosexual evaluation.13 

CASE # 4. 
West Orange neuro-rehabilitation specialist Dr. Jonathan Fellus 
was sued for medical malpractice and intentional infliction of 
emotional distress. He had a five-month affair with a patient 
who had suffered a traumatic brain injury in a motor vehicle 
accident. The injury caused cognitive deficits, emotional issues, 
panic attacks and seizures. She claimed that from the outset 
of the professional relationship Dr. Fellus engaged in inappro-
priate flirtation with her. She felt threatened by the doctor and 
worried that if she did not accept his flirtatious advances, he 
would not treat her. During the five-month affair, she became 
pregnant, underwent an abortion at the defendant’s urging 
and then threatened suicide. Two years later, she was treated 
by a new neurologist and disclosed the affair. Dr. Fellus had 
a medical malpractice case filed against him, and he lost his 
medical license for three years. During the trial, he testified 
that he knew it was wrong to have an affair with a brain-dam-
aged patient and to deceive others about it for two years. The 
Essex County jury found for the plaintiff in the amount of $1.5 
million in compensatory damages and $1.7 million in punitive 
damages. There was no insurance coverage for the damages 
awarded. Dr. Fellus has appealed the jury verdict. This case 
illustrates that in situations where inappropriate sexual con-
tact with a patient is alleged, the medical practitioner is often 
going it alone—without medical malpractice insurance and 
absent a claim of medical negligence.10 

THE PROFESSIONAL ASSISTANCE PROGRAM
In its role as a protector of the public, the NJBME—as all med-
ical licensing boards—can refer a licensee to the Professional 
Assistance Program (PAP). The PAP can evaluate and monitor 
the licensee in its program and advocate for the licensee to 
the NJBME. A longitudinal study of physicians enrolled in a 
Physician’s Health Program, such as New Jersey’s Professional 
Assistance Program, evaluated the outcomes for physicians 
enrolled for boundary violations. The study showed that  
88 percent of doctors reported no further boundary violations.14 

RECOMMENDATIONS AND GUIDELINES FOR CONDUCT
It is important for physicians to understand the steps that they 
can take to protect themselves against allegations of sexual 
misconduct or sexual harassment. The NJBME includes the 
following recommendations and guidelines for conduct in the 
Appendix to its sexual misconduct regulations6: 

Licensee Responsibility—The physician or other licensee is 
always responsible for ensuring that the boundaries of the 
professional relationship are maintained. Licensees should 
therefore avoid verbal or physical behavior which might be 
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interpreted as inviting a romantic or sexual relationship. Even 
if the patient encourages such behavior, the licensee is respon-
sible for maintaining a professional manner.

Maintaining Boundaries in Psychotherapeutic Relation ships— 
A licensee bears an even greater responsibility to establish 
and maintain boundaries between physician and patient in 
psychotherapeutic relationships. A licensee should ensure 
that to the greatest extent possible, treatment takes place 
during the licensee’s usual working hours in a professional 
setting, unless the specific therapy mandates otherwise (i.e., 
home visits for the housebound or in vivo desensitization as 
part of behavioral therapy). A licensee should not engage in 
economic dealings with psychotherapy patients.

Explanation of Procedures, Tests and Need for Exam inations— 
This will ensure that patients do not misunderstand the appro-
priateness of the exposure of their bodies or the touching that 
occurs.

Patient Privacy—Examination conditions should ensure that 
patients are not embarrassed. Licensees should provide privacy 
while a patient is removing or replacing undergarments and 
should provide examination gowns or draping cloths which 
limit exposure of the patient to the field of clinical interest.

Chaperone—A licensee shall provide notice to a patient, or 
any other person who is to be examined, of the right to have 
a chaperone present during breast and pelvic examinations of 
women and during genitalia and rectal examinations of both 
men and women. In all other instances, consistent with pro-
moting patient privacy, licensees should inform patients of the 
option of having a chaperone present during the examination 
and should provide a chaperone when requested by a patient.

Avoidance of Discussion of Personal Matters—Although it 
is appropriate for a licensee to discuss, for example, his or 
her training and qualifications with patients, in furtherance of 
the maintenance of appropriate boundaries, licensees should 
avoid any discussion of their own intimate personal problems 
or disclosure of details of their sexual lives.

CONCLUSION 
Physician sexual misconduct is unacceptable in all circum-
stances and is a gross violation of the trust inherent in the 
patient-physician relationship. This trust is so crucial in the 
practice of medicine that organizations ranging from medical 
boards to state governments have codified standards of con-
duct for physicians to follow as a condition to retain licensure 
and board certification. The NJBME clearly delineates what is 
considered physician sexual misconduct and inappropriate 
relationships and protects the public through disciplinary 
action against offending licensees. 

The ramifications of physician sexual misconduct include 
legal, administrative, financial and social consequences that 
negatively affect not only the offender but also the medical 
community as a whole. Healthcare providers play a key role in 
ensuring the integrity of the medical profession by reporting 
suspicious behavior to the NJBME.  

Capt. Andrew P. Roche III, MD, USAF, MC, is a General 
Surgery Preliminary Intern at Keesler Air Force Base.  
Sindy M. Paul, MD, MPH, FACPM, is Medical Director for  
the New Jersey Board of Medical Examiners.
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PHYSICIAN SEXUAL MISCONDUCT: REGULATIONS AND 
RAMIFICATIONS IN THE STATE OF NEW JERSEY

CME EXAMINATION
Deadline for Response: November 1, 2018

 1  Which of the following is an example of sexual contact? 
a) Imposition of the physician’s body on the patient 
b) Solicitation of a sex act 
c) Telling an “off-color” joke 
d) None of the above 

 2  Sexual harassment can include conduct of a licensee with a: 
a) Coworker 
b) Employee 
c) Patient 
d) All of the above 

 3  Sexual misconduct may result in a malpractice payment.
a) True 
b) False 

4  Sexual misconduct may result in the suspension or revocation of a medical license.
a) True 
b) False 

 5   The responsibility to maintain a proper patient-physician relationship lies with the: 
a) Family of the patient
b) Licensee
c) New Jersey Board of Medical Examiners
d) Patient

 6   Which of the following scenarios most likely constitutes physician sexual misconduct?
a) An internist who has sex with a man whom she treated for an URI two years previously
b) A gynecologist who treats his wife for a UTI
c) A psychiatrist who has sex with a patient she last treated for depression 14 months ago
d) A family physician who is accused of sexual assault after performing a routine Pap smear

 7   Which of the following measures can licensees take to protect themselves from accusations of sexual misconduct?
a) Explain why exam procedures are necessary and what the procedures entail
b) Take care to expose only parts of the body absolutely necessary for examination
c) Ensure a chaperone is present for breast, pelvic, genital and rectal examinations
d) All of the above

 8  A physician may engage in a personal relationship with:
a) Friend of your patient who is providing transportation for your patient that day
b) A patient with a current active mood disorder who has not been treated for 5 years
c) A patient whom your partner sees as a primary care physician
d) The son of your elderly dementia patient who is the patient’s medical decision-maker

 9  It is unethical to engage in a sexual relationship with patients primarily because:
a) Patients cannot ever consent to a personal relationship with someone who was their physician
b) Patients would not take treatment plans from their physicians seriously
c)  Physicians would favor the patient they are in a relationship with, alienating other patients and violating the  

ethical principle of justice
d) Physicians must prioritize their own personal interests above those of the patient

10   Which of the following DOES NOT help licensees in maintaining proper boundaries with their patients?
a) Avoiding discussing details of personal problems of the licensee
b) Using strictly professional language
c) Loaning patients money to help with their major financial problems
d) Insisting patient visits occur at a professional office during business hours barring extraordinary circumstances
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An Introductory 
Overview
By Denise L. Sanders, Esq.

To say “the buck stops here” is satisfying and empowering to some people. That is why they choose to 
make a career as an independent practitioner. To be independent means “not influenced or controlled 
by others in matters of opinion or conduct; not affiliated with a larger, controlling unit; not requiring or 

relying on something else.”1 It is difficult to conceive of any medical practice setting today where a physician can 
achieve that level of independence. But control is a relative thing. Another important component of the definition 
of independent is “thinking or acting for oneself.”1 Even if the choices available to you are controlled by others, 
independence means that, at day’s end, you make the final choice. 

CME Due Diligence 
for Independent 
Practice: 
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This element of choice could be the determining factor 
that causes a resident to choose independence over hospi-
tal employment or causes a currently employed physician to 
terminate that arrangement and begin—or return to—inde-
pendent practice. If you are one of those people who choose 
independence over hospital employment, or think you might 
be, it’s important that you understand what you’re getting into 
by doing your own due diligence and planning. 

With that in mind, this article offers an overview of a new 
series that MDAdvisor will publish in the upcoming issues pro-
viding detailed information on what a physician should con-
sider when making the move to independent practice. 

EXITING
One of the first necessities when choosing an indepen-
dent practice is whether or not there are ties that bind 
you. Whether leaving an employment or ownership 
arrangement, before taking any steps out the door to 
your new practice, two preliminary questions are in order: 
Do the agreements you signed as part of your current position 
limit how and where you can practice and the collaborations 
you can continue or establish? Many physicians have signed an 
employment agreement or a shareholder/operating agreement 
that restricts the physician’s ability to compete with the physi-
cian’s prior practice. The restriction often includes a geographic 
radius and time period, post termination, within which the 
physician cannot compete, alone or with others. Or a physician 
may have agreed to a period of non-solicitation of patients and/
or employees of the prior employer and non-interference in 
contractual arrangements of the prior employer. Depending 
on how a restriction is drafted, you may be able to employ a 
prior employee or contract with someone who did business 

with the employer, but only if you did not solicit the engage-
ment or induce the third party to do business with you. The 
agreement may also require the physician to relinquish medical 
staff privileges at the employer’s affiliated hospital or to sell 
the physician’s shares in a surgical center or other ambulatory 
care facility affiliated with the former practice. These restric-
tions must be narrowly drawn to withstand legal challenge. 
Are there penalties for an early departure from the practice or 
financial obligations you committed to that must be satisfied? 
Financial penalties and obligations are usually an issue only 
if you are an owner in your current arrangement or signed on 
to a recruitment agreement. If you are leaving an ownership 
position, it is important to address and negotiate a resolution 
to any financial contractual liabilities, such as personal guar-
antees securing the former practice’s debt or leases.

BUYING IN OR PURCHASING
Maybe you are not ready to have your own practice but see a 
good opportunity in joining an existing small- to medium-sized 
practice with the prospect of future ownership. If you are start-
ing out in independent practice as an employee, your written 
employment agreement should clearly address compensation, 
benefits, schedule and work location(s), including inpatient set-
tings and the path to ownership. If the compensation formula 
and/or the ownership path is unclear or complicated, ask that 
an example of each be included as an exhibit to your agree-
ment. Ask about the existing owner’s plans for retirement/
succession. And, again, be mindful of what post-termination 
restrictions the agreements contain.

If you are considering purchasing an existing practice out-
right, conduct due diligence on that practice, e.g., financials, 
patient/payor mix and billing compliance. Analyze the prac-
tice’s revenue sources and referral patterns. Practice and billing 
rules are constantly changing. The billing and employment 
practices of a seasoned, successful physician may put you at 
risk if his or her billing and regulatory compliance is subpar. 
Choosing an asset purchase will provide some protection from 
successor liability. However, if the practice revenue you antic-
ipate is based on faulty operations that must be corrected, 
revenue could decrease significantly. Don’t assume you can 
fly under the radar, even if the seller has done that. It takes 
only one patient complaint to bring you to the attention of 
a regulator.

PLANNING
No physician should open a practice in the absence of a viable 
business plan. The broad issues are how to provide services 
of a quality and price that attract and maintain a patient base 
and how much revenue you must bring in to be successful, 
while also including time for yourself and your interests. Ask 
these important questions:
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What is the competition where you want to locate your practice? 
Consider existing competitors as well as local health systems’ 
plans for new facilities and clinics in your geographic area. 

Can you provide the services you want at the location you 
have identified? This requires investigating whether a medical 
practice falls within an acceptable use under local zoning laws. 
If locating in a multi-unit building, confirm that no exclusions 
granted by the landlord to another tenant would preclude a 
service you intend to provide. 

Keep in mind that your business plan should also include 
an exit strategy—a plan for how and when you would like to 
leave private practice, as well as a contingency plan for an 
involuntary disruption or end to your practice. 

Developing your business plan will reveal the need to estab-
lish relationships with trusted and experienced advisors in such 
areas as tax planning, asset protection, pension and benefits, 
practice management and healthcare law. Consult a multi-
line insurance agent for coverage of property and casualty, 
workers’ compensation, employment practices, data breach, 
health, life, disability and medical malpractice. Because most 
practices will be audited by a payor or government agency, and 
few come out of an audit without some deficiencies identified, 
you should obtain a policy covering such liabilities as billing, 
HIPAA and Stark violations. 

One advantage of conferring with consultants experienced 
and current in the business of healthcare is their understand-
ing of nuances in the law that will allow you to accomplish 
your objectives, which, after all, include not just independent 
practice but financial independence. Ask your colleagues for 
recommendations and ask candidates how they envision your 
practice and financial opportunities. Educate yourself and 
remember that not every consultant is bound by an ethical 
obligation to serve your best interests.

COMPLYING
Regulations are the bane of every physician’s existence, no 
matter the practice setting. The draconian regulatory burden 
of both state and federal laws applicable to the provision of 
medical services, and the billing and reimbursement for the 
same,2 make hospital acquisition or other employment settings 
highly desirable to many physicians, purportedly freeing up 
the physician to spend more time with patients and off-loading 
the compliance burden to personnel whose job it is to know 
the regulations, implement them and monitor compliance. 
But whether in an employment setting or in your own private 
practice, regulatory compliance is non-delegable by the phy-
sician.3 In an independent practice, you can limit the time you 
have to spend to stay on top of the rules by hiring competent 
staff or consultants to assist with that task and have in place 
an effective compliance program. 

SETTING UP
One of the first business and compliance decisions you must 
make is which form of legal entity to use in establishing your 
practice entity. In New Jersey, as in many states, a private med-
ical practice cannot be established as a general business cor-
poration or other entity that allows ownership by nonlicensed 
persons.4 This prohibition on the corporate practice of medi-
cine requires that (with very limited exceptions) you form your 
practice entity as a professional services corporation or limited 
liability company limited to ownership by licensed healthcare 
professionals. Even partnering with other healthcare profes-
sionals is problematic if it gives limited license practitioners 
control over the practice of the plenary-licensed physician.5 

The corporate practice prohibition also prohibits you from 
entering into arrangements—such as a management services 
agreement or a joint venture—with a non-licensed entity where 
the arrangement cedes too much control over your practice 
to that entity. This is not to say that you cannot have other 
entities with non-licensed partners, even in a company in the 
business of healthcare. In fact, that may be part of your exit 
strategy from private practice. If you have an idea to pursue—
whether business or clinical—there is nothing wrong with 
having a parallel track for such a business. If you have the 
energy and funds to fuel that passion, then begin early on to 
consider entrepreneurial opportunities. But don’t make an 
investment or sign an agreement without obtaining advice 
about the regulatory implications. Being an actively practicing 
physician while participating in outside healthcare ventures 
can be a tricky proposition.

CONTRACTING
You will be reviewing and signing multiple agreements, includ-
ing property and equipment leases. Legal review of these agree-
ments is highly recommended, considering the cost and length 
of the obligations. Such agreements require detailed provisions 
not found in typical lease agreements, and regulatory issues 
arise whenever a lease is between referring entities or involves 
a shared office arrangement. Other contracts will be with third-
party vendors providing services you can’t provide in house. 
Most arrangements with a third party that involve protected 
health information require a HIPAA Business Associate agree-
ment that goes beyond the boilerplate6 to include protective 
provisions for the physician practice. 

Be especially careful when entering into an agreement for 
the purpose of securing or providing a billable service or prod-
uct. Billing a federal healthcare program requires compliance 
with self-referral7 and anti-kickback laws.8 Even services billed 
to private payors or to patients as out-of-pocket costs can 
trigger state compliance requirements. In New Jersey, many 
more services are subject to self-referral restrictions than are 
governed by federal law,9 and compliance with federal law is 
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not automatically deemed compliance with state law or vice 
versa. Hence, it is smart to obtain advice from an experienced 
healthcare lawyer before bringing in a new ancillary service 
or cementing a new collaboration, rather than be told later 
that the venture must be unwound and, worse, reported to 
regulators along with attendant repayment obligations.

HIRING
Your personnel are your greatest asset, starting with your prac-
tice manager. A practice manager for a small practice may 
handle everything from human resources to billing, payor nego-
tiations, patient complaints, vendor relations and regulatory 
compliance. Indeed, the competence and diligence of your 
manager sets the course for your practice. Personnel can also 
be your greatest liability. Even as a small practice, you will need 
policies that address, among other considerations, wages and 
hours, OSHA, nondiscrimination and screening for exclusions 
and other sanctions. Your employees also play a major role in 
your practice’s compliance with HIPAA’s privacy, security and 
data breach requirements. 

BILLING/REIMBURSEMENT
Billing correctly and getting the reimbursement you are due is 
the lifeblood of your practice. Your initial decision is whether 
to perform billing internally or outsource to a billing company. 
Vet your biller thoroughly. For example, billing companies in 
New Jersey must be appropriately credentialed with the state. 
Many companies or billers will tout their years of experience, 
but if those years were spent billing incorrectly, such billing 
methods will jeopardize your practice. A good billing company 
will provide more than billing and collection services, such as 
staying on top of payor credentialing and billing requirements 
and providing valuable advice when you are considering adding 
or dropping a service. 

It is impossible to escape the overwhelming control that 
third-party payors will have on your practice. Before you decide 
to open your practice or ambulatory facility, determine whether 
you should be in or out of a payor’s network. If you think you 
must be in-network, seek a written commitment from key 
payors, well in advance, that you will be accepted into their 
network and confirm the anticipated fee schedule. 

Getting direct payment from patients is more important—
and difficult—than in years past. Seek advice regarding: out-
of-network requirements, co-pays, waiving fees for financial 
hardship, professional courtesy, assignment of benefits and 
secondary payor requirements. To avoid at least some has-
sles with reimbursement, consider direct primary care10 or a 
concierge practice. 

AFFILIATING
Clearly, independent practice does not mean that you don’t rely 
on others. This is especially true in understanding and meeting 
new billing requirements that seem to move forward and back-
wards at once.11 Investigate participation in an Independent 
Practice Association or Accountable Care Organization, which 
could bring you better rates from payors. Medical and specialty 
societies and networks that exist solely to ease the financial, 
contracting and compliance burdens of independent practi-
tioners should be fully exploited.12 

COLLABORATING
You may also find that collaborating with other physician spe-
cialists and non-physician practitioners allows you to provide 
multispecialty services and reap the accompanying revenue.13 
The two extremes of collaboration are the safest. One is simply 
to develop good, collegial relationships with other practitioners 
you respect clinically and to whom you can confidently refer 
patients but not share in the billing for or revenue from the 
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referred services. The other end of the collaboration spectrum 
is to employ other practitioners as bona fide employees, which 
brings you within straightforward exceptions to self-referral 
and billing rules that allow you to receive revenue from those 
services. Arrangements that fall somewhere between those two 
extremes require attention to billing, self-referral and fee-split-
ting rules. In addition, every category of professional healthcare 
licensee in New Jersey is governed by its own set of rules.14 
Billed services provided in an arrangement that violates any 
of these rules could be deemed “noncompensable” by payors, 
resulting in denied claims and demand for repayments.15 

MARKETING/ADVERTISING
A patient base that is social media savvy and new online plat-
forms for patients to find and evaluate physicians require a 
sophisticated marketing plan for the independent practitioner. 
Websites are still important but are being overtaken by mobile 
applications for advertising your services. Both “cutting edge” 
and traditional marketing methods are subject to professional 
board advertising rules as well as rules governing nondiscrim-
ination and consumer fraud. If you don’t know the difference 
between a HIPAA Notice of Privacy Policies and a website pri-
vacy policy, then consult with someone who does. 
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USING TECHNOLOGY
A physician may have left a paper chart practice in order to 
be part of a health system or large practice that was an early 
adopter of an EMR and other technology only to become exas-
perated with roadblocks that prevented full and efficient imple-
mentation of the technology or that impaired patient care. 
Even if you are comfortable with technology, don’t assume 
you know what will work best for your practice. EMR and IT 
agreements require review by experienced health law coun-
sel, particularly regarding HIPAA security requirements and 
updates for government incentive payment programs. Take 
the time to investigate and invest in the best and most secure 
technology you can afford, but be sure it is workable for you 
and your staff in providing patient care and billing for services. 

INNOVATING
To supplement your conventional practice of medicine, it may 
be necessary to think outside the box, especially because the 
box keeps shrinking. Telemedicine may allow you to use fewer 
resources to treat patients on a platform they find convenient 
and economical. Legislation was finally enacted this year in 
New Jersey, providing more certainty about the legality of prac-
ticing through telemedicine,16 but there is no uniform national 
telemedicine law. Legal analysis is needed when practicing 
“across borders” and in contracting with a telemedicine com-
pany. Home care service is another avenue to consider. 

As with any new service or platform, you must assess the 
cost, the reimbursement and the potential liability. Providing 
medical services away from the bricks and mortar of the practice 
brings unique issues under billing, HIPAA and employer liability.

Adding a cost-beneficial ancillary service such as imaging or 
other diagnostic testing could be the key to financial health for 
your practice, while bringing value to your patients. Recognize, 
however, that ancillary services often are governed by complex 
billing rules and implicate self-referral prohibitions, with varia-
tions between state and federal law. What makes good business 
and/or clinical sense may be legally prohibited in healthcare. 

Offering “add-on” services to make your practice more acces-
sible for patients is another area for innovation. For example, 
transportation services for patients can be provided within a 
safe harbor under the federal Anti-Kickback Statute. 

GOING FORWARD
This introductory overview, intended to be informative, is also 
sobering. Still, independent practice, whether as an owner 
or an employee in a physician-owned entity, is the reality for 
the majority of physicians17, and it may be for you, too. Each 
of the topics addressed in this article will be expanded upon 
in detail in upcoming issues of this magazine. Stay tuned. 

Denise L. Sanders, Esq. is a shareholder in the Health Law 
Department of Capehart Scatchard, P.A. in Mount Laurel, 
New Jersey, and she heads the firm’s Privacy, Security & 
Data Breach Practice. 
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health for your practice, while bringing 
value to your patients.
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By John Zen Jackson

A Case Note Regarding

Force-Feeding of 
Anorexic Patients  
and the Right to Die



n February 20, 2017, a 30-year-old 
woman, publicly identified only 
as “A.G.,” died at a hospice facility 

in Morristown, New Jersey. A.G. was a young 
woman with anorexia nervosa, refractory to 
appropriate management efforts, who had 
expressed a clear decision to forego artificial 
nutrition and hydration at a time when her 
illness had resulted in a malnourished and 
likely life-threatening condition. Her death 
was the culmination of a controversy with 
legal proceedings in the Superior Court of 
New Jersey that had commenced in June 
2016 and ended with a ruling on November 
21, 2016 that prohibited the forced feeding 
of the patient and authorized her transfer 
to palliative care in a hospice setting rather 
than a return to the psychiatric facility where 
she had been involuntarily committed for 
the two preceding years.1 This appears to 
be the first time that an American court has 
upheld the withdrawal of nutritional support 
for a person with anorexia.

A.G.’s circumstance prompts a renewed 
examination of end-of-life decision-making, 
especially regarding a mentally ill individual’s 
wishes with respect to medical care. The case 
provides stimulus for thought concerning 
ethical and legal aspects impacting the 
type of care such a patient ought to receive 
and the circumstances under which she 
might—or might not—be permitted to 
exercise her right of self-determination. It 
also offers insight into the roles played in 
the decision-making process by the affected 
individual, family, treating physicians and 
the institution(s) providing care. 

Continued on next page
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THE CASE 
According to the court record, patient A.G. had struggled with 
her body image and anorexia nearly all of her life, starting at 
age five. Over many years, A.G.’s parents had attempted to get 
treatment for their daughter’s anorexia with admissions to 
hospitals and eating disorder facilities, attendance at therapy 
sessions and management of her medication. This was without 
sustained effect. 

In 2012, after the recent enactment of the Physician’s Orders 
for Life-Sustaining Treatment Act, A.G. completed a POLST 
form. Her stated goals of care were “to live freely, not being 
bothered by anyone.” She specifically indicated that she did 
not want artificial nutrition and hydration. She later reasserted 
this position in testimony to the court.2 

In 2013, A.G. was involuntarily committed to a state psychi-
atric hospital. Her continued resistance to therapy and weight 
loss led the Attorney General to go to court in 2016 asking for 
a temporary guardian to consent to surgical placement of a 
percutaneous endoscopic gastrostomy tube. An order was 
entered and treatment was administered, but the patient expe-
rienced the complication of “re-feeding syndrome,” damaging 
her heart. She eventually pulled out the tube.2

Following extensive consultations among the guardian, legal 
counsel, the patient’s parents, her treating physician and psy-
chiatrist and a hospital ethics committee, a request was made 
to the court to permit A.G. to refuse force feeding and enter 
palliative care. Contending the patient was not competent, the 
Attorney General opposed the request and proposed treatment 
consisting of nasogastric tube insertions for nutrition, adminis-
tration of ketamine for her depression and improvement in the 
quality of her life with more frequent family visits and therapy.

The legal touchstone for the issues presented in A.G. is the 
1976 New Jersey Supreme Court decision of In re Quinlan.3 
Superior Court Judge Paul W. Armstrong* noted that Quinlan 
and its progeny gave “New Jersey the richest body of decisional 
case law in the nation addressing the right to refuse life-sus-
taining treatment.”2 (Judge Armstrong was uniquely qualified 

to make that observation since he had been the Quinlan family 
lawyer in the New Jersey Supreme Court case.) In analyzing 
A.G.’s circumstances, the judge summarized the impact of vari-
ous leading New Jersey Supreme Court cases and distilled the 
Quinlan legacy to nine principles:2

1. Competent patients have a constitutional right of privacy 
and a common law right of self-determination that 
included the right to accept or refuse treatment, including 
life-sustaining treatment.

2. While no right was absolute and countervailing interests 
in preserving life, preventing suicide, safeguarding the 
integrity of the medical profession and protecting innocent 
third parties from harm must be considered, the instances 
in which these societal interests outweigh a patient’s right 
to refuse life support when terminally ill or permanently 
comatose were rare. 

3. The right to refuse treatment encompassed all life-
sustaining treatments, including artificially provided 
nutrition and hydration.

4. These rights are not lost with a patient’s loss of decisional 
capacity and may be exercised by families, healthcare 
proxies and other appropriate surrogates on behalf of 
incompetent patients. 

5. Decision-makers should seek first and foremost to follow 
the patient’s wishes. In the exercise of this fiduciary 
responsibility, the proxy, family and physician should rely 
on a patient’s advance directive if one has been written, 
and should look for the patient’s past statements, values 
and beliefs, such as contained in a POLST form or, if 
available as in this instance, the testimony of the patient. 

6. When this subjective assessment proves inadequate, the 
decision may also be based upon the best interests of the 
patient, but decisions to terminate life support usually find 
some basis in the patient’s prior expressions. 

7. Withholding or withdrawing treatment from a terminally 
ill or permanently comatose unconscious patient merely 
allows the natural dying process to take its course. It 
does not constitute killing or suicide, assisted suicide or 
euthanasia. 

8. A local process in the clinical setting, such as hospital 
ethics committees or ethics consultation services, should 
be employed to facilitate resolution of misunderstandings 
and disagreements. Recourse to the courts should be 
pursued only in exceptional or intractable cases. 

9. The right to refuse treatment applies in hospitals, nursing 
homes and other care settings.

*The Honorable Paul W. Armstrong, J.S.C. (retired) is a member of the Editorial Board of MDAdvisor.
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In applying these principles to reach its decision given “the 
inauspicious circumstance of a dire diagnosis and a poor prog-
nosis, coupled with the limits of modern medicine’s ability to 
reverse her condition,” the court placed much weight on A.G.’s 
testimony.2 It was “forthright, responsive, knowing, intelligent, 
voluntary, steadfast and credible.”2 This testimony, combined 
with the prior statements of intent in the POLST form, played a 
key role in ascertaining A.G.’s wishes. The court noted that the 
Ethics Committee had previously utilized the POLST form even 
when a person currently lacked decisional capacity. There was 
unanimity of the patient, parents, treating psychiatrist, treating 
internist and the hospital Ethics Committee in supporting A.G.’s 
refusal of force-feeding and of her entering palliative care. 
The consensus was that this was in the best interests of the 
patient. The court placed great emphasis on A.G.’s physicians 
having consulted with the Ethics Committee, an action that 
had been strongly endorsed in the Quinlan opinion. The court 
was particularly mindful of the prolonged effort at treatments 
without sustained success, the risks of physical injury from the 
proposed three-pronged treatment regimen with the impo-
sition of terror and suffering and the seemingly inescapable 
status of A.G. having an untreatable, irreversible and inevitably 
terminal condition. While her entry into palliative care was 
with the understanding that death was or could be a possible 
outcome, A.G. retained the option to consent to some feeding.

THE RIGHT TO VOLUNTARILY STOP EATING  
AND DRINKING 
The choice to voluntarily stop eating and drinking (sometimes 
referred to as VSED) is not something new in end-of-life cases. 
In 1985, the Supreme Court stated: “A competent patient has 
the right to decline any medical treatment, including artificial 
feeding, and should retain that right when and if he becomes 
incompetent.”4 Nourishment by artificial feedings was equiv-
alent to artificial breathing using a respirator: “All prolong life 
through mechanical means when the body is no longer able to 
perform a vital bodily function on its own.”4 The United States 
Supreme Court later adopted a similar position.5

In the context of patients facing fatal or severe degenerative 
conditions, an individual’s choice to withdraw or refuse nutri-
tion and hydration has been upheld despite self-destructive 
and suicidal overtones. Two elements account for this per-
missive response to a patient’s rejection of care. The first is 
a combination of sympathy and empathy for a person facing 
fatal or chronic degenerative disease where the condition has 
imposed frustrations, burdens and anxiety so as to render 
one’s quality of life intolerable. The other is judicial distaste 
at overriding the patient’s will and restraining an afflicted and 
distressed person. Courts have often made a point of distinc-
tion and refused to apply the suicide label. 

IMPLICATIONS SPECIFIC TO ANOREXIA NERVOSA
While previously reported New Jersey decisions on refusal or 
cessation of nutrition and hydration involved incompetent or 
unconscious patients, none of them involved a patient with 
a recognized mental illness such as anorexia nervosa (a psy-
chological illness with Diagnostic and Statistical Manual of 
Mental Disorders criteria). 

Two aspects of the A.G. decision stand out. The first involves 
the patient’s decision-making. The second revolves around 
the nature of the illness.

The fact that a person is mentally ill is not necessarily deter-
minative of that individual’s competence to make decisions 
about life-saving treatment. The test for mental capacity to 
consent to medical treatment, approved in a 1985 Supreme 
Court case,4 is whether the patient is able to reasonably under-
stand the condition, the nature and effect of the proposed 
treatment and attendant risks in having the treatment or not 
having the treatment. 

The judge in A.G. had vividly described the patient’s mindset 
in giving her testimony, but the court did not make a ruling as 
such on this patient’s competence to decide to refuse treat-
ment. Rather it used a “paradigm of cooperative spirit” of the 
patient, parents, treating psychiatrist, treating internist and 
hospital ethics committee members presenting “one com-
passionate, solicitous and uniform voice”2 for this purpose. 
This approach was an amalgam of the bioethical principles 
of autonomy, beneficence and nonmaleficence.

Eating disorder specialists and bioethicists have struggled 
with the challenges of determining competence and capacity 
of people with anorexia to refuse treatment.6 Important con-
siderations in determining capacity involve the patients’ insight 
or lack thereof into the gravity of the disorder and their health 
status as well as organic impairments that can affect cognitive 
abilities. If a person experiences cerebral pseudoatrophy and/
or biochemical changes as a result of nutritional deficiencies, 
there can be cognitive impairments affecting judgment and 
decision-making. There appears to be a threshold in all star-
vation-related situations where a person can no longer think 
rationally because of chemical changes in the body.7 
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People with anorexia can have multiple dysfunctions in infor-
mation-processing: perception of the input of information, 
interpretation, decision-making process and output. They may 
be unable to recall information stored in memory and to utilize 
it to identify new information coming from the outside. The 
interpretation of information may also be distorted. And yet, 
commentators have stated:

[W]e should not conclude that all people with 
anorexia are necessarily incompetent to refuse 
treatment. On the contrary, we should “be open 
to the possibility that sufferers are actually as 
competent as anyone else to make decisions about 
the quality of their lives, and to assess the relative 
value of their lives in the light of its quality.”8 

The A.G. court had described the patient’s condition as being 
no longer treatable, irreversible and terminal.2 Some will chal-
lenge that conclusion, asserting that there is no clarity or strict 
medical definition of terminal for eating disorders. Although 
eating disorders are often disabling and frequently fatal, it is not 
the disease that causes death but rather the lack of proper treat-
ment. For people with anorexia, what appears to be a “desire” 
to avoid eating, a “wish” to end treatment and “refusal” to eat 
can actually be symptoms of a severe brain disorder. 

In December 2016, the Academy of Eating Disorders 
responded to the A.G. decision, saying: “[D]espite the poten-
tially fatal consequences of these illnesses, full recovery from 
an eating disorder at any age can be possible.”9 Some lon-
gitudinal studies have shown recovery from anorexia even 
after 10 to 20 years duration, which argues against the case 
for palliative care.10 And yet within the community of eating 
disorder specialists, a role for palliative care is recognized. That 
palliative care should be withheld because of the possibility 
of recovery even for a patient with a poor prognosis has been 
rejected as being as invalid in the context of anorexia, as it is 
in the context of cancer patients.11 

Speaking in absolutes is fraught with difficulty. For 
long-suffering, refractory patients unresponsive to compe-
tent treatments and continuing to decline physiologically 
and psychologically, “palliative care and hospice may be a 
humane alternative.”12 In moving away from a long-standing 
series of decisions directing force-feeding of anorexic patients, 
in February 2016 a British judge reached a somewhat similar 
conclusion and authorized the discharge of a patient from 
further attempts at forced feeding, describing this as “the least 
worst option.”13

CONCLUSION
The A.G. decision appears to be the first time an American 
court has upheld the right of a person with anorexia to refuse 
force-feeding or other treatment. Since the case ended with 

a decision at the trial level with no officially reported opinion 
and no appellate review, the A.G. matter has somewhat lim-
ited binding effect as a legal precedent. Its power rests in its 
persuasiveness. 

This case once again requires the medical community to 
focus on the fundamental bioethical principles of autonomy 
and beneficence that come into conflict when a person with 
anorexia resists or refuses medically indicated treatment. The 
challenges are how to respect an individual’s right to make an 
informed choice without coercion or undue influence while the 
healthcare providers do what is good and in the best interests 
of the person for whom they are providing care. 

As is true of much in healthcare, this is not easy. Overcoming 
this challenge requires balancing factors favoring continued 
treatment with force-feeding with factors favoring refusal of 
life-saving treatment and palliative care. It is no profound 
observation that this balancing process does not inevitably 
result in a single universal correct answer. But what is import-
ant is that this balancing process be undertaken and that rel-
evant factors be evaluated and not ignored. 

John Zen Jackson, Esq., is a partner at McElroy, Deutsch, 
Mulvaney & Carpenter, LLP and is certified by the Supreme 
Court of New Jersey as a civil trial attorney. 
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Over the years that MDAdvisor has been in publication, many legislative topics have been covered. 
Some of the journal’s authors have included New Jersey State Senator Joseph F. Vitale, U.S. Congressman 
Rodney Frelinghuysen, New Jersey State Senator Christopher “Kip” Bateman, New Jersey State Senator 
Gerald Cardinale and New Jersey State Senator Patrick J. Diegnan. These articles have covered many 
insightful health topics such as “Protecting Medicare for Doctors and Seniors,” “Medical Marijuana 
in New Jersey,” “New Jersey Law gives Judges Options Regarding the Mentally Ill,” “New Legislation 
to Regulate Out-of-Network Benefits” and “Physician Assistants: Liability and Regulatory Issues.” In 
addition to these health policy articles, there have been regular legislative updates, providing election 
updates and insight into the health-related legislation happening in Trenton.

By Michael C. Schweder

Legislative Update: 
New Jersey Election Preview and 
Recent Healthcare Legislation



MDADVISOR  |  Fall 201726

ELECTION UPDATE
The November general elections in New Jersey will see 
the entire state legislature on the ballot; this includes the 
Governorship and all 120 seats of the New Jersey Senate 
and New Jersey General Assembly. 

THE RACE FOR GOVERNOR
In the race for governor, the Democratic candidate is former 
Ambassador to Germany Phil Murphy. The Republican nomi-
nee is New Jersey Lieutenant Governor Kim Guadagno. Four 
other Independent candidates have also confirmed they are 
running for Governor: Rev. Seth Kaper-Dale (Green Party), 
Gina Genovese (former mayor of Long Hill), Matthew Riccardi 
(Constitution Party) and Peter Rohrman (Libertarian Party). 

As it currently stands, Ambassador Murphy is leading  
Lt. Governor Guadagno by more than 25 points according 
to a recent Quinnipiac survey.1 The Assistant Director of the 
Quinnipiac University Poll noted that “Democrat Phil Murphy 
swamps Republican Lt. Gov. Kim Guadagno, but about 40 per-
cent of voters don’t know much about either of them.”1 These 
two candidates will fight hard to win the Governorship, and 
both sides have already spent large sums of money to secure 
victory. Phil Murphy has spent “some $27 million toward the 
primary victory and has raised $1.7 million so far toward the 
general election, compared to the $3.5 million Guadagno spent 
to win her primary and $564,000 she has raised thus far for the 
November contest.”2 

Democrat Phil Murphy is running a very progressive platform 
that is pushing for “a $15 minimum wage, full legalization of 
marijuana, expanded universal preschool and free community 
college.”3 Murphy has mentioned that “legalizing recreational 
marijuana and then taxing it…would bring in nearly $60 million 
the first year and $300 million annually by the third year.”1

Meanwhile, Lt. Governor Guadagno is trying to distance 
herself from the Governor Christie Administration. She has 
embraced climate change as a credible threat that needs to be 

tackled and has called on Congress to act quickly on a Deferred 
Action for Childhood Arrivals (DACA) fix so that young undoc-
umented immigrants are not separated from their families. 
She promises to “bring a new era of ethics and transparency 
to the State House.”3 Guadagno has said that the money to 
support her plan will come “from savings generated by a state 
audit on spending, specifically by stopping sick-pay abuse by 
public workers, reforming heath-care costs, and forcing shared 
services on municipalities to cut costs.”1 

KEY DISTRICTS IN THE NEW JERSEY GENERAL 
ASSEMBLY
Of the 120 seats in the New Jersey Legislature, 13 will certainly 
turn over in the upcoming elections because four Senators 
and nine Assembly members have either chosen not to 
seek re-election or have already left their positions open.4  
The New Jersey Legislature has been controlled by the 
Democratic party in the past, and it will be difficult for the 
Republicans to take control of both houses—the Democrats 
hold a significant majority in the Senate, with 24 of 40 seats, 
and 52 of the 80 seats in the Assembly.5 The key election dis-
tricts include the following. 
2nd District in Atlantic County. This is a perennial battle-
ground between the two main political parties. Republican 
Assemblyman Chris Brown is seeking the now-open Senate 
seat left by the incumbent and long-time Democratic ally of 
Atlantic City, Senator Jim Whelan, who recently passed away. 
The Democrat chosen to replace Senator Whelan, Colin Bell, 
will run against him. On the Assembly side, Vincent Mazzeo is 
defending his seat along with Buena Vista Committeeman John 
Armato. The Republicans are vying for Brigantine Councilman 
Vince Sera and former Margate Commissioner Brenda Taube 
to win seats for their party. 
7th and 5th Districts in Burlington County. Republican 
Senator Diane Allen is retiring, and her party’s candidate 
is lawyer Rob Prisco of Riverside. Running against him for 
Senator Allen’s seat is Democrat Assemblyman Troy Singleton. 
Assemblyman Herb Conaway is running for re-election with 
Carol Murphy in the nearby 5th District, facing Republicans 
Octavia Scott of Roebling and Mike Piper of Delran. This district 
is primed to turn from a red county to a blue one. 
11th District in Monmouth County. Incumbent Republican 
Senator Jennifer Beck is trying to hold off the Democratic 
challenger and former County Chairman, Vin Gopal. Assembly 
Democratic incumbents Joann Downey and Eric Houghtaling 
are trying to hold onto their seats against Republican Ocean 
Township Deputy Mayor Rob Acerra and Red Bank Councilman 
Mike Whelan. 
16th District in Somerset County and neighboring counties. 
Democrat Andrew Zwicker is looking to keep his Assembly seat, 
which he won from Republican Donna Simon by only 78 votes 

Of the 120 seats in the New Jersey 
Legislature, 13 will certainly turn over 
in the upcoming elections because 
four Senators and nine Assembly 
members have either chosen not to 
seek re-election or have already left 
their positions open.
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in 2015.6 Incumbent Senator Christopher “Kip” Bateman has 
won decisively in the past but faces a confident challenger in 
Hillsborough attorney and Democrat Laurie Poppe.7 

LEGISLATIVE BILLS TARGETING HEALTHCARE
Assembly Bill No. 1464/Senate Bill No. 291: Sponsored by 
Senator Joe Vitale (D19), Senator Jim Whelan (D2), Senator 
Diane Allen (D7), Assemblyman Craig Coughlin (D19) and 
Assemblyman Herb Conaway(D7), this bill “authorizes health 
care providers to engage in telemedicine and telehealth.”8 
Assembly Bill No. 2993/Senate Bill No. 1305: Sponsored by 
Assemblyman Herb Conaway (D7), Assemblyman Raj Mukherji 

(D33) and Senator Joe Vitale (D19), this bill “requires Medicaid 
coverage for diabetes self-management education, training, 
services and equipment for patients diagnosed with diabetes, 
gestational diabetes, and pre-diabetes.”9

Assembly Joint Resolution 115/Senate Joint Resolution 81: 
This Joint Resolution sponsored by a list of legislators that 
includes Senator Patrick Diegnan (D18) and Assemblywoman 
Valerie Vainieri Huttle (D37) “designates the third Friday in 
September of every year as Concussion Awareness Day.”10 

The purpose of establishing Concussion Awareness Day is to 
improve public awareness of the seriousness of this condi-
tion, better enable members of the public to recognize the 
symptoms of a concussion and ensure that parents, coaches, 
athletic trainers and others to keep abreast of new information 
about the treatment and care of concussions as it evolves. 

Michael C. Schweder is the Director of Government Affairs at 
CLB Partners, LLC, in Trenton, New Jersey.
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A s MDAdvisor celebrates 10 years of producing quality 
publications for the medical community, there is no 
 better time to look back at the healthcare landscape 

in New Jersey and consider how much has changed and how 
much has stayed the same over the past decade. 

One thing is for sure, with healthcare mergers and consoli-
dation, the implementation of the Affordable Care Act and new 
leadership in the White House, change is the only constant. 
However, despite changes to regulations, technology and so 
much more, there is one aspect of healthcare that remains 
constant: the ongoing need for physicians to lead and com-
municate in a clear, concise and articulate fashion. 

To that end, as we pause to congratulate MDAdvisor for 10 years 
of publishing excellence, let’s consider some of the timeless 
communication and leadership tips and tools for physician 
leaders as we look toward the future. 

KNOW YOUR AUDIENCE 
This is one of the most basic rules of communication. This rule 
is most essential for physicians and medical professionals who 
are tasked with sharing information with a variety of important 
stakeholders—from patients, to family members, to nurses 
and medical staff. In addition, physician-leaders must present 
in front of medical boards, the community, civic leaders and 
even the media. Therefore, when speaking to a patient, for 
example, the terminology used must be much simpler than 
when communicating with colleagues, when more complex 
medical jargon or acronyms may be appropriate. Further, when 
speaking to the media or to the community, where your words 
will likely be shared and repeated in print or on other platforms, 
it is important to keep your comments brief and on target. 
When it comes to ensuring that message sent equals message 
received, who the receiver of that message is matters. 

Timeless  
Communication  
& Leadership Tips

Looking 
Back

By Steve Adubato, PhD
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No organization is exempt from 
planning for who will lead the 
future of a department…

BE A GOOD TEACHER AND MENTOR
Just because medical school and a traditional residency process 
is complete doesn’t mean an end to the teaching, coaching 
and mentoring that should continue between newer and more 
senior physicians. We all need mentors at key points in our 
professional lives. None of us would have succeeded to the 
degree we have without the advice, guidance and encourage-
ment of key mentors. Simply put, we don’t do it alone. Being 
a mentor is a critical component of a physician-leader’s role. 
Our success as leaders is often judged on how effective we 
are in mentoring and developing others. It’s not good enough 
that you become the best at what you do. Great leaders leave 
a legacy, and that legacy is, in large part, based on the degree 
to which those we have coached, developed and mentored 
make their own mark.

HAVE A SUCCESSION PLAN
No organization is exempt from planning for who will lead the 
future of a department, a committee, a board or the entire 
institution when the current leader steps aside. And while 
succession planning for physician and healthcare leaders is 
essential, it is also challenging. We want to see ourselves as 
irreplaceable, not just in our organization, but possibly in our 
specialty or industry. However, truly successful leaders under-
stand the psychological and emotional dynamics at play and 
put things in the proper perspective. Such leaders understand 
that a big part of their legacy is, in fact, the ability to actually 
help identify and, yes, develop future leaders of their depart-
ment or organization—including their potential successor.

BRAND YOURSELF
Over the years, I have written in this column about the impor-
tance of building your brand. Physician leaders must continually 
reinvent themselves in response to changes in the healthcare 
landscape. If you have been affected by a merger or a reorgan- 
ization, you are certainly aware of the need to stay relevant 

and up to date on the most innovative and state-of-the-art 
procedures and equipment. Patients are demanding the best 
medical care with the latest technology, so branding yourself 
as a physician who is a leader in cutting-edge services will 
set you apart from the competition. Remember, patients and 
their families have a choice of providers when it comes to their 
healthcare, so effectively branding yourself, your practice and/
or your organization is key to making sure they choose you.

ATTITUDE IS EVERYTHING
A leader’s attitude can affect everyone in the organization as 
well as that organization’s effectiveness. The implications of 
this reality are multiplied for the physician-leader because a 
negative attitude can infect the nurses and other practice and 
hospital staff, resulting in a toxic environment that can—and 
will—negatively impact patient satisfaction. The success of any 
organization depends upon the experience of the customers it 
serves, for better or worse. If your patient has a negative expe-
rience with you or your staff, he or she can easily find another 
physician to provide the same services. You need to understand 
that your attitude is your choice, as is the decision to see the 
glass as half full versus half empty. So the next time you are 
inundated with paperwork or are on the tail end of a double 
shift, remember, attitude is everything. Take a deep breath 
and smile. Your team and your patients will thank you for it. 

Steve Adubato, PhD, is a four-time Emmy Award-winning 
anchor for Thirteen/WNET (PBS) and NJTV (PBS) and has 
appeared on the TODAY Show, CNN and FOX as a media 
and communication expert. Steve currently anchors three 
television series produced by the Caucus Educational 
Corporation (CEC) — Caucus: New Jersey with Steve Adubato, 
an Emmy Award-winning public affairs series; State of Affairs, 
a weekly program covering New Jersey’s most pressing 
policy issues; and One-on-One with Steve Adubato. 
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H ealthcare providers play a critical role in prevent-
ing, identifying and treating sepsis. This infection 
kills about 1,700 people in our state each year  

(a rate 1.6 times higher than that of the nation), making 
it the seventh leading cause of death in New Jersey.1  
(See Figure 1 for a New Jersey vs. U.S. comparison.) Sepsis 
is the most common reason for hospitalization nationally, 
accounting for approximately 1.3 million stays. It is also 
the most expensive condition treated in U.S. hospitals, 
accounting for more than $23.7 billion.2 Certainly, being 
able to more rapidly and better identify sepsis could save 
lives and money, but as many healthcare providers know, 
sepsis is difficult to predict, diagnose and treat, as there 
is no single sign or symptom. 

THE CHALLENGE: EARLY IDENTIFICATION
Anyone can develop sepsis from an infection, especially 
when not treated properly. However, sepsis occurs most 
often in people aged 65 years or older or less than 1 year 
and in those who have weakened immune systems or have 
chronic medical conditions such as diabetes.3 The four 
types of infections that are most often associated with 
sepsis are lung, urinary tract, skin and gut infections.4 Even 

when individuals survive sepsis, some patients have long-
term side effects, including weakness, fatigue, difficulty 
moving around and trouble sleeping.5

We know that early identification and prompt treatment 
of sepsis is critical to survival. Every minute counts—mor-
tality from sepsis increases eight percent for every hour 
that treatment is delayed.6 For this reason, sepsis protocols 
have been an increasing focus of New Jersey hospitals.

sepsis: the Facts
• Sepsis is a sometimes-overlooked complication 

caused by the body’s overwhelming and  
life-threatening response to infection,  
which can lead to tissue damage, organ  
failure and death. 

• Common organisms that can cause sepsis  
are Staphylococcus aureus, Escherichia coli  
(E. coli) and some types of streptococcus. 

• Symptoms can include signs of infection such 
as diarrhea, vomiting and sore throat as well 
as any of these symptoms: shivering or fever, 
extreme pain or discomfort, clammy or sweaty 
skin, confusion or disorientation, shortness of 
breath or high heart rate. 

By Commissioner Cathleen D. Bennett 

Identifying & Treating  
Early Can Save Lives 
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SEPSIS PROTOCOLS
The Department of Health has proposed rules that require 
hospitals to establish, implement and periodically update 
evidence-based protocols for the early identification and 
treatment of patients with healthcare-acquired and commu-
nity-acquired sepsis and septic shock. In developing hospi-
tal guidelines, facilities should consider information from 
the Surviving Sepsis Campaign, the Hospital Improvement 
Innovation Network of Health Research and Education Trust 
and the National Quality Forum. 

The proposed rules also require hospitals to train staff in 
the protocols they establish. Staff would need to be retrained 
annually to ensure they are up to date on periodic protocol 
revisions and to refresh their sensitivity to the need for early 
identification and treatment of sepsis. It is important to train 
staff so that when a condition is not readily identified, health-
care professionals will ask, “Could it be sepsis?” 

The New Jersey Hospital Association (NJHA) created a Sepsis 
Learning and Action Collaborative in 2014, and, as a result, hos-
pitals across the state implemented life-saving sepsis detection 
and care tools that resulted in nearly 400 saved lives in one 
year of action. Results showed a reduction of severe sepsis 
mortality by nearly 11 percent, an increase in the use of hos-
pital-wide sepsis screening tools from 20 to 70 percent and 
increased adoption of hospital-wide sepsis protocols from 40 
to 90 percent, among other positives.7

NJHA’s Institute for Quality and Patient Safety also devel-
oped a toolkit that offers guidance on implementing an early 
sepsis identification and treatment program in the post-acute 
healthcare facilities. 

The Surviving Sepsis Campaign has also created protocols 
and checklists, including a screening form to evaluate patients 
in the hospitals. On its website, there are shared resources 
from other healthcare facilities that are specific to certain 
units in the hospitals. This information can be found at www. 
survivingsepsis.org. 

WHAT CAN HEALTHCARE PROVIDERS DO?
Healthcare providers should be following all infection control 
practices and be familiar with the symptoms of sepsis so they 
can rapidly identify the illness. If they suspect sepsis, they 
should order tests quickly and treat the infection immediately 
once diagnosed. 

Patient education is also important for reducing the occur-
rence of sepsis. About 45 percent of Americans say they are not 
aware of sepsis.8 Therefore, in addition to the new rule pro-
posal, the Department of Health is working to raise awareness 
of sepsis to make families more familiar with the condition so 
they can also ask “Could it be sepsis?” when a condition is not 
easily identified. Providers should talk to patients about the 
signs of sepsis, about how to reduce their risk of infections 

and about prevention strategies such as getting vaccinations 
for flu and pneumonia. 

Through the Sepsis Learning and Action Collaborative 
we have seen positive gains in reducing sepsis rates in New 
Jersey hospitals, and with the proposed rule to require evi-
dence-based sepsis protocols, the Department anticipates 
further reduction in rates and deaths attributed to sepsis. We 
are asking all healthcare providers to be vigilant for signs of 
sepsis and to educate patients so we can prevent needless 
deaths from this illness. 

Figure 1. Age-Adjusted Death Rate due to Septicemia by 
Year, New Jersey and the United States, 2000–2015

Figure 1. From “Health Indicator Report of Deaths Due to Septicemia (Sepsis),” 
Center for Health Statistics. Copyright 2017 by New Jersey Department of Health. 
Reprinted with permission. 

Cathleen D. Bennett is the Commissioner of the New Jersey 
Department of Health.
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A PERSPECTIVE ON 
POPULATION HEALTH  
AND THE FUTURE DIRECTION  
OF HEALTHCARE
Interviewed by Judith M. Persichilli, RN, BSN, MA,  
and Janet S. Puro, MPH, MBA

David B. Nash, MD, MBA, is the Founding Dean of the Jefferson College of Population Health and a board-certified 
internist who is internationally recognized for his work in public accountability, for outcomes, physician leadership 
development and quality-of-care improvement. Recently, Dr. Nash responded to questions posed by MDAdvisor, 
sharing his insights into the field of population health, value-based care and the future direction of healthcare.

An Interview with David B. Nash, MD, MBA:

MDAdvisor: You have long been ahead of the curve when it 
comes to the field of population health. How did you get your 
start in this field? 
Nash: I have been on the faculty at Thomas Jefferson University 
for about 27 years. I was an economics major in undergraduate 
school, and I was always interested in the nonclinical aspects 
of care. When I got to my internship and residency, I thought 
I was going to lose my mind because I felt we were admitting 
the same patients all the time. I noticed that the problems 
had very little to do with what we were fixing and had all to do 
with a broken system in the hospital and in the community. I 
didn’t have the words to articulate that at the time, but I had 
very strong feelings about it. 

I had a mentor at the University of Pennsylvania by the name 
of Samuel P. Martin III, MD—who has long since passed away. 
Sam was the founder of the Leonard Davis Institute of Health 
Economics at Wharton and one of the creators of the Robert 
Wood Johnson Clinical Scholars Program. Interestingly, I got 
connected to him in high school. In 1973, Sam wrote an article 
in The New York Times about the doctor of the future, and he 
described that physicians would need skills in management, 
systems thinking and process analysis. As a senior in high 
school, I was enthralled, and my late father suggested that I 
write the doctor a letter. Dr. Martin received the letter, called 
me at my house on Long Island, New York, and said, “Anybody 
your age who writes to me, I need to meet. Get on a train.” That 
summer before college, I got on a train to meet Sam, and he 
became the most powerful force in my life for 20 years.

I went to college, medical school and residency, and during 
that entire period, stayed in touch with Sam and was super 
fortunate to be a clinical scholar at University of Pennsylvania 
right after my residency ended. Two years of going to business 

school at Wharton was transformative, because it gave me the 
answer to the riddle and the vocabulary to understand what 
I was seeing in the hospital.

MDAdvisor: How did you get interested in quality measure-
ment, outcomes and transparency? 
Nash: My clinical scholar research project, which was funded 
by the Pew Charitable Trust, examined the differences in mor-
tality after open heart surgery at the five teaching hospitals in 
Philadelphia. That paper showed that there were statistically 
significant differences in mortality at the five hospitals. It was 
published, along with a similar study from Dartmouth Medical 
School, the Northern New England Cooperative Cardiovascular 
Disease Study Group. Here you had these two groups—one 
from northern New England and one in Philadelphia—that 
essentially stumbled on the same thing: There is a dramatic 
difference in outcome for the same procedure depending on 
where you go. Today, we accept this as normal, but in 1991, 
this was absolute heresy. In 1992, New York State published 
the first-ever open heart surgery report card, and later that 
same year, the Pennsylvania Health Care Cost Containment 
Council published the first-ever report card in Pennsylvania. 

The main issue was being open to trying to understand what 
drives the differences. The punch line of these papers was, 
sadly, we couldn’t figure it out. It wasn’t the hospital, and it 
wasn’t the severity of the illness, because we controlled for 
that. We were left with the realization that the difference was 
rooted in physician decision-making. This awareness helped 
lead to the idea that only physician leaders could talk to other 
doctors to assess what was going on and that there was a need to 
standardize the approach and improve outcomes and lower costs. 
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MDAdvisor: Has having access to that sort of outcomes data 
made a difference?
Nash: Here we are, basically, one generation later, and all out-
comes are available online 24/7 for every hospital for most 
major procedures, and the sorry answer is that this has made 
only a tiny bit of difference. You would think that everybody 
would use this data that is available to them, but consumers 
don’t use it nor do physicians. The data is too complicated 
and too confusing, and we can never quite create a report 
card that the public understands. The two stakeholders who 
do care and who have used the data over a long period of time 
are the hospitals themselves and employers. 

MDAdvisor: The Jefferson College of Population Health is the 
first college of population health in the country. How and why 
was it created? 
Nash: The Jefferson College of Population Health came out of 
a strategic plan developed under the leadership of Dr. Robert 
Barchi, who came to Jefferson University in 2006 (and has since 
moved on to become President of Rutgers, The State University 
of New Jersey). Dr. Barchi asked me to lead the development 
of the college, which opened in September 2009.

The mission of the college is very much tied to the Triple 
Aim, a vision for reforming the American healthcare system 
developed by Dr. Donald Berwick at the Institute for Healthcare 
Improvement in 2008. The Triple Aim calls for the simultaneous 
pursuit of three aims: improving the individual experience of 
care, improving the health of the population and reducing 
per capita costs of healthcare. We adopted the Triple Aim as 
the cornerstone for what was originally called the Jefferson 
School of Population Health.

Improving the health of the population means totally  
reorienting the sick system to a health system. 

Improving the individual experience of care is really 
patient-centeredness. Improving the health of the population 
must mean engaging with the population to improve their 
own health because 50 percent of the story is patient behav-
ior. In other words, you can’t issue an edict to improve the 
health of the population. You’ve got to engage with patients 
across the spectrum. For example, telemedicine is one part of 
patient engagement. The technology didn’t exist a decade ago; 
now, it’s readily available and very inexpensive. Other parts of 
patient engagement include gaming and predictive analytics 
and patient education. 

Reducing per capita costs means reducing waste. Anybody 
can reduce costs by closing a hospital—that’s easy. But the real 
cornerstone of reducing costs is reducing waste, specifically 
clinical waste, which is mostly made up of error and system 
failure. High-quality care costs less. It’s about doing it right 
the first time—the right patient, the right test, the right drug. 
The patient gets better, is happy, goes home early and tells 
10 more people about what a wonderful experience she had.

MDAdvisor: How did you build the program of studies for the 
Jefferson College of Population Health?
Nash: Creating the college was challenging. First, we had to 
write the curriculum from scratch. Early on, we made a funda-
mental decision to make the program principally online. We did 
that because our students were going to be working profession-
als. They were not going to quit their job in Kalamazoo, move 
to Philadelphia and get a master’s degree. The only on-site 
programs are the Master of Public Health (MPH), which already 
existed at Jefferson, and the doctoral degree (PhD in Population 
Health Sciences). Everything else we built exclusively online. 
We had to find teachers who knew how to teach online. Then 
we focused on building the Master of Science (MS) in Quality 
and Safety program. After that, we established the MS in Health 
Policy, the MS in Applied Health Economics and Outcomes 
Research and then finally, the MS in Population Health, which 
looks like an amalgam of all the others, because that’s exactly 
what it is.

MDAdvisor: Are we still on track for value-based care, even 
if the Affordable Care Act (ACA) does not continue to exist in 
the future?
Nash: Of course we are. Healthcare is 18 percent of the gross 
domestic product (GDP). We’re number 17 in the world for 
what we spend, which is unsustainable from a public-good 
perspective. If you believe that the way to improve the health 
of the population is to cut social spending, cut Medicaid and 
rebuild America’s military, all the evidence says that’s exactly 
the wrong strategy. All you have to do is look at every other 
developed country that spends more on social services and 
has better health. In the U.S., we have spent all our treasure 
on health services and not on social services, which is upside 
down and backwards. To me, it goes back to the Triple Aim. 
Improving the health of the population means that we have 
to rethink what we’re doing.

In many respects, we’ve been moving in the wrong direc-
tion. If you cut Medicaid, now no doctor will see a Medicaid 
patient. The other problem is there’s no primary care strategy. 
Patients can’t find a primary care doctor unless they’re in one 
of the federally qualified health systems, which have been 
ratcheted back markedly. There’s no funding and no support, 
so where are these people going to go? They’re going to go 
to the emergency room or the minute clinics, and it will be 
expensive. They’ll end up costing the healthcare system more. 
Why is this happening when we know there is a $3 or $4 to $1 
return on investment for prevention and wellness? 

Let me give you some concrete examples. Instead of building 
a bariatric surgery center because it’s a high-margin diagno-
sis-related group (DRG), let’s tackle childhood obesity in the 
public school, where (at least in Philadelphia) a third of kin-
dergarten through Grade 12 students are obese. We could also 
focus on individual behavior. We know that 30 to 40 percent of 
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society’s well-being is all about patients’ individual behavior, 
such as overeating, smoking, driving without a seatbelt and 
being physically inactive, so let’s tackle that. This is a huge soci-
etal challenge; it’s education, behavioral economics, addiction 
teaching, nutrition and exercise physiology—none of which is 
in the current medical school curriculum. 

MDAdvisor: Is capitation the only way to align economic 
incentives?
Nash: Yes, it only works that way. A patient is a money machine 
if I’m in private practice and my patient is noncompliant. “Come 
back, and we’ll do another EKG.” “Come back, and we’ll read-
just your medication.” That’s how many physicians currently 
fill their day. But if my day is filled with the goal of keeping my 
patients healthy and out of the hospital, then I should really 
start my day by saying, “Who’s not here today who should be?” 
Instead of “Here’s my list of appointments, I’ll go to it as if I’m a 
gerbil on a wheel,” the more fundamental question is, “Which 
patient in our practice should be here today and is not?” That’s 
a totally different mindset. 

We also need to think about the referral process. I should 
be focusing on working with those physicians who deliver 
value and have the best objective outcomes, not because our 
spouses are friendly or we’ve been on the same medical staff for  
15 years, which is the typical way people get referred. Right now, 

I may be in the habit of referring to a physician just because 
she’s on my medical staff. However, if my pocketbook is going 
to be affected by her performance, that’s a whole new ballgame. 

We still have some work to do to align payments fairly. The 
Medicare Access and CHIP Reauthorization Act of 2015 (MACRA) 
will push us in the right direction. Under MACRA, participating 
providers will be paid based on the quality and effectiveness 
of the care they provide. A growing percentage of physician  
payment will be based on value rather than volume. The 
changes are not as rapid or powerful as I would like, but it is 
a step forward. In order for this to work, it has to be all about 
the team, and as I like to say, “no outcome, no income.”

MDAdvisor: When it comes to health systems, is bigger better 
to tackle improving health? 
Nash: That’s the $64,000 question right now. Operationally, 
we’ve got to get bigger to care for our population and to go back 
to the Triple Aim. We’re going to have to close down certain 
facilities or service lines to reduce waste. Everybody shouldn’t 
be doing every procedure, but that’s going to take real lead-
ership to change. Primary care doctors are in the catbird seat 
for the future if they can get their practice more organized and 
more efficient and get into a patient-centered medical home-
type model. But all of this is hard. I’m not making light of any 
of it, but I think there’s real hope.

Improving the 
health of the 
population 
means totally  
reorienting the 
sick system to a 
health system. 
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MDAdvisor: How important will the role of community health 
be in the future?
Nash: Community health organizations will have a gigantic role 
to play. The federally qualified health systems, the visiting nurse 
associations, the skilled nursing facilities—they’re all going to 
have a greater role to play than they do currently. We still are 
very hospital-centric, and that is going to have to change. 

MDAdvisor: How do we get population health into the medical 
school curriculum?
Nash: We are doing that already. The Sidney Kimmel Medical 
College now has a brand new curriculum that features pop-
ulation health front and center. Every medical student in 
the country’s second largest private medical school will be 
reading our textbook on population health. I never thought  
I would live to see it. That is pretty powerful. It took a lifetime, 
and I mean that without exaggeration. 

MDAdvisor: How can physicians prepare for the future  
direction of medicine?
Nash: I would just say, “Be ready; the millennials are coming.” 
Millennials are more than 50 percent of the current workforce, 
which is something very hard for people over 60 to grapple 
with. I’ve had to work really hard as a leader to understand 
millennials in the workplace. They want a much different 
experience than we’re used to. They’re going to want generic 
prescriptions available online delivered to their house. They’re 

going to want to make appointments online. They want access 
to their medical records and complete price transparency. 
These are things that didn’t even exist five years ago. Millennials 
are going to get a Yelp review on any doctor they go to see, 
because that’s how they do everything else, like picking a 
movie or a restaurant. Why would they be any different with 
healthcare? 

Patient engagement is going to be crucial for physicians. 
What does your website look like? Can patients make an 
appointment online? Do you get back to them in a timely  
fashion? How can patients reach you after hours? Do you close 
the feedback loop? Do you have a patient portal? 

MDAdvisor: Five years from now, what do you want the head-
line to be about healthcare and our GDP in the United States?
Nash: I can’t even venture a guess about that, but I can tell 
you what I would really love to see, which is that we are finally 
building the doctor of the future. That’s what I really care about, 
and what I’ve been about for 30 years: training the leaders of 
tomorrow. 

Judith M. Persichilli, RN, BSN, MA, is retired from her position as 
President and CEO of Catholic Health East. Janet S. Puro, MPH, 
MBA, is Vice President of Business Development and Corporate 
Communications at MDAdvantage Insurance Company.



Getting the 
Ring(worm):

How a Nightclub Experience 
Taught Me the Importance  

of Interprofessional 
Communication in Healthcare 

The lyrics to a 2016 Rihanna song aptly summarize my first year of medical 
school: “work, work, work, work, work.” Although I am grateful for how 
that first year helped me grow as a future osteopathic physician and as a 

person, it was an experience that I would never want to relive. At the end of the 
year, I decided to celebrate by doing something I had never done before: Go to 
a nightclub to listen to some good music and dance with my friends. 
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A week later, I noticed a black oval spot just above my arm-
pit. I assumed it was a minor outbreak of the eczema I have 
suffered with since childhood, even though I thought it odd 
that it was not in the usual location on my legs or elbows. 
Preoccupied with doing my summer research project, I decided 
not to further investigate this irregularity and simply applied 
Triamcinolone Acetonide ointment (which I regularly used for 
my eczema) on my newfound rash. Several days later, more 
spots appeared on my chest; I continued to apply the same 
cream. By the end of the week, the rash that covered my chest 
had spread to my stomach and thighs. I realized that this was 
not a normal eczema outbreak, and I needed to see a doctor. 

I went to a nearby emergency clinic because I had not estab-
lished a primary care provider since moving to New Jersey 
for medical school. The Physician Assistant (PA) who saw me 
greeted me politely and even shook my hand, but he stood at 
an odd distance from me to perform his examination. I literally 
had to ask him to come closer to properly look at my rash. Of 
course, I was already convinced that the rash made me hideous 
to look at, and his reticence seemed to confirm that belief. He 
diagnosed me with Tinea corporis (Ringworm), a fungal infec-
tion, which means that the corticosteroid cream was actually 
allowing the infection to grow faster, rather than stopping or 
even slowing down its growth. When the nurse came in soon 
afterward, he whispered loudly, “Here’s the medication for 
your yeast infection.” Mortified, I promptly told him that I was 
diagnosed with ringworm, not yeast infection. I even had him 
look at the rashes himself, and he confirmed that the lesions 
were indicative of ringworm. The medication prescribed to 
me was nystatin, a drug commonly used to treat infections 
caused by the pathogen Candida albicans, such as vaginal 
yeast infection. My recollection from class was that this was 
not the recommended antifungal treatment for ringworm espe-
cially as the pathogen that caused my infection was either 
Trichophyton rubrum or Epidermophyton floccosum—not C. 
albicans. I questioned the nurse about this, and he told me 
that nystatin could also be used for ringworm. Since I still have 
at least three more years of formal medical training, I trusted 
the healthcare worker. 

However, being the curious medical student that I am, I 
looked up ringworm in my microbiology class notes and found 
that my rash looked exactly like a Tinea corporis outbreak and 
that ringworm should be treated with antifungals with names 
ending in “–azole.” Despite my misgivings, I faithfully used the 
medication I had been given. One week later, the ringworm had 
not spread, but it had not receded either, and I had run out of 
medication. It was time to choose a primary care physician 
who would work with me to resolve the situation. 

My new physician took the time to talk with me about the 
ringworm, helped me figure out that I probably got it from 
someone I danced with at the club and discussed options for 

how to effectively treat my condition. I left his office with pre-
scriptions for clotrimazole cream and oral fluconazole and a 
personal resolution to stay away from nightclubs until I grad-
uated (and to carry antifungal creams when I do). Two weeks 
later, the ringworm was completely gone, and I was able to 
stop covering my ringworm-infested body with winter clothing 
in the hot summer heat. 

Fortunately, my story had a happy ending, but this experi-
ence made me think about the importance of interprofessional 
communications among all members of a patient’s healthcare 
team and how it significantly affects patient welfare. A more 
serious example of communication failure occurred in 2014. 
That was the summer of the Ebola outbreak which took the 
lives of thousands of people from several West African coun-
tries. In September 2014, Thomas Eric Duncan became known 
for being the first person in America to be diagnosed with the 
Ebola virus and, sadly, for being the first fatality of the deadly 
virus in this country. Duncan went to Texas Health Presbyterian 
Hospital in Dallas complaining of chills, hemorrhage and other 
symptoms. He told the nurse that he had recently returned 
from a visit to his native Liberia, a country on the World Health 
Organization’s (WHO) travel advisory list because of the number 
of people who were dying from the viral epidemic. It remains 
unknown why the health professionals treating him were not 
aware of that fact.

It also cost his family their freedom while they were held 
under emergency quarantine for 21 days and resulted in 
unwanted national public scrutiny instead of sympathy for their 
loss. Additionally, we, as a nation, lost the sense of security in 
believing we were safe from this deadly virus that had already 
taken the lives of thousands. Much of this could have been 
prevented through better communication on that fateful day. 
This story and, to a much lesser extent, my own, demonstrate 
how easily miscommunication among a healthcare team can 
affect a patient’s welfare, as well as that of caregivers. 

What we do know is that the 
healthcare team’s ignorance of this 
fact cost Thomas Duncan his life, 
as well as endangered the lives of 
hospital staff members who treated 
him (two nurses later tested positive 
for the Ebola virus but recovered).
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As a third-year medical student, I have little time to do much 
more than study, study, study, study—and study some more. 
The fourth-year students assure me that one day all of this 
studying will be worth it when I am talking to patients, physi-
cians and residents on clinical rotations. However, nowhere in 
my four-year medical syllabus do I see a class that discusses 
interprofessional communication in healthcare. There are no 
courses or lectures on how to work with nurses, physician 
assistants, nurse practitioners, pharmacists, physical therapists 
and other health practitioners in order to take full advantage 
of the unique role each can play in optimizing patient care. 
From conversations I have had with physicians, it seems that 
this skill is acquired primarily through experience. But how 
many errors and miscommunications might occur before my 
team and I get it right? Each mistake could cost time, money 
and well-being, such as I experienced, or even a life, as it did 
for Thomas Duncan.

The current healthcare structure does not encourage inter-
professional collaboration. Observe a hospital cafeteria for a 
simple demonstration of this. You will likely see physicians 
seated with other physicians, nurses eating with other nurses 
and similar groupings of other healthcare providers. Rarely will 
you see a team from varied professions who are caring for the 
same patient sit and eat together. Perhaps there are social or 
psychological reasons for this, but I would argue that the root 
of this silo separation mentality is created by the healthcare 
education system. 

It starts when students are accepted into the school of their 
medical profession of choice. The schools are separated not 
only by career objective but also by geography. Even univer-
sities that offer multiple health-related programs rarely place 
the facilities housing these professional schools on the same 

campus. To effectively break down the healthcare silos and 
promote interprofessional collaboration, medical educators 
need to modify the curricula to create programs that encourage 
students from different professional schools to learn together. 
This would allow students to not only see the similarities in 
their training but also discover how the unique aspects of each 
discipline can contribute to forming a better healthcare team.

I propose that a course or annual workshop be added to 
the standard medical curriculum during which students learn 
how to work collaboratively with the various members of the 
healthcare team. One model might be the Inter-professional 
Workshop developed by Dr. Jacqueline Kaari of the Rowan 
University School of Osteopathic Medicine (Rowan SOM); this 
program brought together students from different healthcare 
professions in the region to review medical case studies. The 
goal was for us as students to see how we could use each other’s 
professional strengths to promote community health, espe-
cially in underserved areas. 

In addition to workshops like this, we need discussions led 
by a variety of professionals about some of the misconceptions 
about their fields and how those misconceptions could affect 
interprofessional relationships. As physicians, we will be in 
charge of leading a team of nurses, medical assistants, phar-
macists, physician assistants and, perhaps most importantly, 
patients. The more knowledge and understanding we have 
about how to effectively communicate with all members of 
the team, the better we will be as practicing physicians. 

Taiwo T. Ajumobi is a third-year medical student at Rowan 
University School of Osteopathic Medicine, Class of 2019. 
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“MDAdvisor provides insight and information on medical and healthcare issues in New Jersey. It is a must read for everyone involved or interested in New 
Jersey healthcare.”
—  Sindy M. Paul, MD, MPH  Medical Director 

New Jersey Board of Medical Examiners

“Congratulations on the MDAdvisor journal’s 10th anniversary celebration. As a reader, I have enjoyed the informative articles and the CME articles in the journal. I have an interventional pain management practice, and the article in the Spring 2017 issue by Commissioner Cathleen Bennett, ‘New Jersey’s Opioid Addiction Health Crisis,’ was an excellent resource to communicate with NJ physicians and healthcare providers.”—  Sanjiv Parikh, MD 
Algology Associates  
Clifton, NJ 

“MDAdvisor provides comprehensive insight into 

cutting-edge legal issues affecting the medical 

community.”

—  Michael R. Ricciardulli, Esq. 

Ruprecht Hart Weeks & Ricciardulli, LLP

“I always look forward to receiving current issues of 

MDAdvisor. The publication has become an important 

vehicle to share opinions and provides a variety of valuable 

viewpoints and articles about a wide range of healthcare 

related issues of importance to those in our profession.”

—  George F. Heinrich, MD 
Vice Chair and CEO 
New Jersey Health Foundation

“MDAdvisor has an article in virtually every issue that is 
pertinent and has useful information presented in a clear 
and easily digestible format that I just don’t get anywhere 
else. I’m particularly appreciative when CME is provided 
for something I need to know anyway! Keep up the outstanding work!”

—  Steve Maser, MD 
 Orthopaedic Surgeon Morristown, NJ

“Over the past 10 years, MDAdvisor has served as a valued 
partner to the New Jersey Department of Health in communicating 
critical health information to the New Jersey healthcare provider 
community. The journal recognizes the influence of public health 
initiatives on how care is delivered in the state. Congratulations on 
achieving this milestone.”
—  Cathleen D. Bennett, Commissioner NJ Department of Health

MDAdvisor serves to keep our physicians informed 

of important trends in the legal community which 

are relevant to the practice of medicine.

—  Lauren Koffler O’Neill, Esq. 

MacNeill, O’Neill & Riveles, LLC

MDAdvisor reflects the commitment 
of MDAdvantage to keeping its 
members current on relevant legal 
and practice issues.
—  Gregory J. Giordano, Esq.  

Lenox, Socey, Formidoni, Giordano, 
Cooley, Lang & Casey, Esquires

MDAdvisor expertly addresses the current concerns 

of NJ physicians; and explores solutions! It is an 

informative and valuable tool for doctors and 

lawyers.

—  Paul F. Schaaff Jr. 

Orlovsky, Moody, Schaaff & Conlon LLC

MDAdvisor is proud to have contributed to the healthcare 
conversation over the past 10 years. Thank you to our loyal readers 

and contributors for their comments and feedback…

“MDAdvisor shows an awareness of the issues facing the healthcare community today and communicates them in a logical, intelligible manner.” 
— Emanuel G. Kuflik, MD 

Kuflik Dermatology

“MDAdvantage is a partner that protects me by 

educating me about how to reduce liabilities as I ply 

my trade in ever increasingly dangerous waters, and 

MDAdvisor is a big part of that.”

—  Ron Bochner, MD 
RWJ OB/GYN Associates




